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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15,057 


IRVING SIMMS, 
Appellant, 





v. 
UNITED STATES OF AMERICA, 
Appellee. 





APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 
[Filed December 2, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled October 30, 1958, Sworn in on November 4, 1958 
The United States of America : Criminal No. 1131-'58 
v. | : Grand Jury No. 1484-58 


George Hamilton : Vio. 26 U.S.C. 4704a 
Irving Simms : 21 U.S.C. 174 


The Grand Jury charges: | 

On or about November 6, 1958, within the District of Columbia, George 
Hamilton purchased, sold, dispensed and distributed, not in the original 
stamped package and not from the original stamped package, a narcotic drug, 
that is, ten capsules containing a mixture totaling about 10.0 grains of heroin 
hydrochloride, quinine hydrochloride, milk sugar and ee 
SECOND COUNT: : 

On or about November 6, 1958, within the District of Columbia, George 
Hamilton facilitated the concealment and sale of a narcotic drug, that is, ten 
capsules containing a mixture totaling about 10.0 grains of heroin hydrochloride, 
quinine hydrochloride, milk sugar and mannitol, after said heroin hydrochloride 











2 
had been imported, with the knowledge of George Hamilton into the United 
States contrary to law. This is the same heroin hydrochloride which is men- 
tioned in the first count of this indictment. 

THIRD COUNT: 

On or about November 6, 1958, within the District of Columbia, Irving 
Simms purchased, sold, dispensed and distributed, not in the original stamped 
package and not from the original stamped package, a narcotic drug, that is, 
fifteen capsules containing a mixture totaling about 13. 4 grains of heroin 
hydrochloride, quinine hydrochloride and milk sugar. 

FOURTH COUNT: 

On or about November 6, 1958, within the District of Columbia, Irving 
Simms facilitated the concealment and sale of a narcotic drug, that is, fifteen 
capsules containing a mixture totaling about 13.4 grains of heroin hydrochloride, 
quinine hydrochloride and milk sugar, after said heroin hydrochloride had been 
imported, with the knowledge of Irving Simms into the United States contrary to 
law. This is the same heroin hydrochloride which is mentioned in the third 
count of this indictment. 

/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
Foreman. 


[Filed December 5, 1958] 
PLEA OF DEFENDANT 

On this 5th day of December, 1958, the defendants George Hamilton, 
Irving Simms, appearing in proper person and by his attorney 1- without 
counsel; 2- John E. Kennahan, being arraigned in open Court upon the indict- 
ment, the substance of the charge being stated to each, pleads not guilty 
thereto. 

Copy of indictment given to defendant George Hamilton. 
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The defendant Irving Simms is remanded to the District! Jail. 
By direction of | 
CHARLES F. MCLAUGHLIN 
Present: Presiding Judge 


United States Attorney Criminal Court #4 
By F. Mcintyre HARRY M. HULL, Clerk 


Assistant United States Attorney By 


P. Mallon, Official Reporter Deputy Clerk 


[Filed January 6, 1959] Criminal Action No. 1131-58 
MOTION TO SUPPRESS | 
Comes now the defendant, Irving Simms, by and cca his Court- 
appointed Attorney, John Edward Kennahan, and respectfully moves this 
Honorable Court to suppress the illegally seized evidence in the above-titled 





case, and for reasons therefor, states as follows: 

1. That defendant was a pedestrian in the early afternoon of November 
6, 1958, and was proceeding to his home, 1830 Wiltberger Street, N. W., 
Washington, D. C., when one Officer Krenitsky, a member of the Metropoli- 
tan Police Department, without a warrant of any kind, and mee probable 
cause, did arrest the defendant, Irving Simms. ! 

2. That after the aforesaid arrest of defendant Simms, Officer Krenitsky 
did search the person 6: defendant Simms and did seize from the said defen- 
dant's person an envelope. : 

3. That the arrest, search and seizure was in violation of defendant 
Simms' rights guaranteed in the Fourth Amendment of the Constitution of the 


United States, and was exploratory and unauthorized; and 


4. For such other and further reasons as will be called to the attention 
of this Court upon a hearing of this Motion. | 
/s/, John E. Kennahan : 


Attorney for Defendant | 
800 Woodward Building» 
Washington, D. C. DI 70358 


u 





[Filed January 6, 1959] 
AFFIDAVIT IN SUPPORT OF MOTION TO SUPPRESS 

Irving Simms, being duly sworn on oath, deposes and saith: 

1. That on November 6, 1958, in the early afternoon, while he was 
a pedestrian proceeding in the direction of his home, 1830 Wiltberger 
Street, N. W., Washington, D. C., he was arrested by one Officer Krenitsky, 
2 member of the Metropolitan Police Department. 

2. That at the time of the aforesaid arrest, the said Officer Krenitsky 
seized an envelope from the person of the defendant. 

3. That the said Officer Krenitsky arrested the defendant without a 
warrant. 


/s/ Irving Simms 
DISTRICT OF COLUMBIA, SS: 
Sworn to and subscribed before me this 5th dayof_ January __, 
195 9. 


/s/ J. E. Ottes, Notary Public 


Neen 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
ON MOTION TO SUPPRESS 


UNITED STATES  ) 
v. ) Criminal No. 1131-58 
IRVING SIMMS ) 
| , Washington, D. C. 
Friday, January 16, 1959 
Before Judge LUTHER W. YOUNGDAHL at 11:10 a. m. today, on motion 
to suppress. 
Appearances: 
For the United States: 
Mr. ARTHUR J. McLAUGHLIN 
For the defendant: 
Mr. JOHN E. KENNAHAN 
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* * * * * 
METRO KRENITSKY, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 

BY MR. KENNAHAN: 

Q. Will you state your name, ese A. Metro Krenitsky. 

Q. And what is your employment, Mr. Krenitsky? A.— Precinct 
detective, a member of the Metropolitan Police Department, ae of 
the Narcotics Squad. 

Q. And how long have you been on the Metropolitan Police force? 

A. Exactly starting 13 years today. | 

@. Are you the officer who arrested Irving Simms? A. Iam. 

Q. Is Irving Simms in this court now? A. Sitting at counsel's table. 

Q. When you arrested the defendant, Officer Krenitsky, did you 
have a warrant to do so? A. No, sir. 

Q. When you searched the defendant, did you have a warrant to do so? 
A. No, sir. 

Q. At the time that you made your arrest, was the defendant Simms 
in flight? Was he on his way anywhere? Was he running from the police? 
Was he leaving the jurisdiction? A. When I placed him under arrest, he 
did start walking away, south on 7th Street, in the vicinity of | 7th and T. 

Q. He was merely walking away? A. Walking away from a‘group of 

men. ! 

Q. Walking down the street? A. That is right. | 

Q. Walking om T Street, Northwest, in the vicinity of the intersection 
with 7th Street? A. Well, just around the corner, heading south on 7th 
Street. : 

Q. Was there any emergency situation requiring you to arrest the de- 











fendant without a warrant? A. On what was transacted at that corner, I 
placed the defendant under arrest. 
Q. That wasn't the question. 
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x * * * * * * * 

Q. You thought there was an emergency? A. Yes. 

Q. Will you tell us what the emergency was? A. We had approached 
the corner at about three-ten p.m. And prior to approaching this corner we 
had information from a reliable source of a man in a wheelchair and a man 

who was pushing the wheelchair, that both had narcotics on their per- 
son and were selling narcotics on that corner, at 7th and T, Northwest. 

Officer Brewer and myself immediately went to this vicinity, from the 
1800 block of 9th Street, Northwest. And as we approached the corner I 
observed a man behind a wheelchair, knowing him as Pluto, George Hamilton. 

THE COURT: Knowing him in what way? 

THE WITNESS: As a narcotic peddler, Your Honor. 

THE COURT: Go ahead. 

THE WITNESS: And observed him hand something to the defendant 
Simms. . 

THE COURT: When you say "something, * can you describe it? 

THE WITNESS: It was a brown, little package. Isaw Simms put this 
into his right, leather coat jacket pocket. We got out of the car. I stopped 
Simms, identified myself as a police officer to him, and asked what Pluto 
handed him. He said "Nothing." Iasked what he put in his pocket. He said 
"Nothing. * As he told me ‘Nothing, " he by indication pulled his pocket a 
little out, and I looked into this pocket and put my hand into it and pulled out 
a little brown package. I looked into this package, and it contained white 

capsules. At that time I didn't count the capsules, and Iasked him, 
"What are these? And he said when he got on the corner there he didn't 
have these on his person; that someone else put them in his pocket. 

BY MR. KENNAHAN: 

Q. And that is your emergency situation? A. The reason I say it was 
an emergency is he was walking away, which would be enough for me to in- 
dicate ‘he would probably want to dispose of the narcotics. 

@. Was your tip a reliable source ? A. Yes. 
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| 
Q. Who was it? A. It was a reliable source of information. I don't 
know the man. The information was given to Officer Brewer, who in turn 


gave it to me. | 
Q. You acted on the tip -- A. Officer Brewer -- : 

Q. -- of an unidentified informer? A. Brewer gave me the information, 
relayed the information to me. | 

Q. The information wasn't given to you directly by tis neers 
informer? A. That is correct. 

Q. Did you check the tip? A. Ohyes, sir. I followed the tip up and 
it resulted in the arrest of the defendant Simms. 

Q. Before proceeding to the corner of T and 7th, after getting the in- 
formation from the unidentified informer, did you investigate the worth of 
the tip? A. Yes. | 

Q. You did? A. We went to the corner of 7th and T, and -- 

Q. All right. | 

THE COURT: What do you mean, " investigate the worth of the tip" ? 

MR. KENNAHAN: We have an unidentified informer. | 

THE COURT: I just asked you what you meant by that.| 

MR. KENNAHAN: Did the police officer make any SETS to check the 
reliability. 

THE COURT: Evidently Officer Brewer knew of this informer and 
know of his reliability. Officer Brewer ishere, ishe? 

MR. MC LAUGHLIN: Yes, sir. | 

THE COURT: You can ask him. | 

MR. KENNAHAN: This officer is the arresting officer. 

THE COURT: He sai@ he relied on the information given to his fellow 
officer. You didn't know this informer yourself? | 

THE WITNESS: No, sir. 

BY MR. KENNAHAN: 

Q. How did the tip come to you, Officer Krenitsky? 

THE COURT: He said Officer Brewer. 
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MR. KENNAHAN: I will ask Officer Brewer, then. 

BY MR. KENNAHAN: 

Q. Having gotten the tip from Officer Brewer, then, you assumed it 
to be reliable? A. Yes, sir. 

Q. And acted on that assumption? Is that correct? A. Yes, sir. 

Q. Did you know Simms prior to the arrest, from your personal knowl- 
edge? A. Ihave heard of Simms, but personally didn't know him, no, sir. 

THE COURT: By reputation you knew him ? 

THE WITNESS: By reputation. 

BY MR. KENNAHAN: 

@. If I understood your testimony, you said in the information you got 
through Officer Brewer from the unidentified informer that that information 
was that the Hamiltons were at the corner of T and 7th transacting a nar- 
cotics business. Is that correct? A. That is correct. 

Q. Didyour unidentified informer inform Brewer, who in turn informed 
you, that Simms was at that corner? A. No, sir. 

Q. There was no mention of Simms from your unidentified informer ? 
A. No, sir. 

Q. Wasthere any description of Simms? A. No, sir. 

Q. When you went to that corner, you didn't even know that Simms would 
be there. Is that correct? A. That is correct. 

Q. Did you know that Simms was working at the time? A. No, Idid 
not. 


@. Then as a matter of fact you have little or no personal knowledge of 
the defendant Simms -- 

THE COURT: You are arguing, Counsel. There is no use arguing. 
That is an argumentative question. 


MR. KENNAHAN: I think I have finished my examination, Your Honor. 
* *« * * * * * * 


CROSS EXAMINATION 
BY MR. MC LAUGHLIN: 
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Q. When you say you knew of Simms, did you know of him through ae 
Narcotics Bureau of the Metropolitan Police? A. That is correct. 

12 Q. Did you know of him through that source as a dealer in narcotics? 

A. That is correct. | 

Q. When you approached there, you saw this George Hamilton? A. 





That is correct. 

Q. And he is the one you saw pass the envelope to Simms? A. That 
is correct. 

Q. And in the chair George was pushing was a man by the name of John 
Hamilton? A. That is right -- alias Stumbling Blue. | 

Q. And in the information you received, was this man pushing the 
chair and the man in the chair selling narcotics? A. That is correct. 

Q. At that particular time, as a member of the Metropolitan Police 
Department assigned to the Narcotics Squad, were undercover police 
officers making purchases from that John Hamilton in that wheelchair ? 
A. That is correct. 

Q. And you had that information prior to going up there? Is that 
correct? A. That is correct. 

Q. And then when you saw this object passed to the defendant Simms 


and you went over to him, you placed him under arrest at that time ? A. 
| 
I did. | 


Q. And then you had this conversation about the narcotics ? A. That 

is correct. 
x * * * © &* *€ *¥ 
‘gs, IRVING W. BREWER 
being first duly sworn, was examined and testified as follows: : 
DIRECT EXAMINATION 





BY MR. KENNAHAN: 

Q. Officer Brewer, the police report indicates that you were with 
Officer Krenitsky at the time the defendant Simms was arrested. Why did 
you arrest this man? A. I didn't arrest that man, sir. 
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Q. Officer Krenitsky arrested the man. Is that correct? A. That is 


correct. 

@. And Officer Krenitsky arrested the man on the basis of information 
which you transmitted to Officer Krenitsky from an informer? A. That is 
correct, sir. 

14 Q. Who was that informer ? 

THE COURT: That isn't correct, from the officer's testimony. You 
want to listen to the question. 

THE WITNESS: Iam sorry- 

THE COURT: I suppose he arrested the man on the basis of the informa- 
tion, plus what he observed on that occasion. Now let's have the record 
clear on this. You want to listen to the question, Officer, before you answer. 

BY MR. KENNAHAN: 

Q. Why did you make that arrest, Officer? 

THE COURT: He said he didn't make the arrest. 

MR. KENNAHAN: Iam sorry, Your Honor. Officer Krenitsky made the 
arrest. 

BY MR. KENNAHAN: 

Q. Officer Krenitsky made the arrest on the basis of information which 
you transmitted to him from an informer who so far is unidentified. Is that 
correct ? 

MR. MC LAUGHLIN: No. 

THE COURT: Plus what he saw there before he arrested him, Counsel. 
The officer has so indicated already. 

MR. KENNAHAN: All right, Your Honor. 

THE COURT: You want to be fair about the factual picture. Now don't 

try to misconstrue the testimony that has been here. Go ahead. 

BY MR. KENNAHAN: 

Q. Officer Brewer, would you tell us -- 

THE COURT: He has so indicated, that that is the situation. 

MR. KENNAHAN: Well I was going to ask the officer -- 

THE COURT: Go ahead. 
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MR. KENNAHAN: -- to tell us what he saw. 

THE COURT: Oh yes, sure; go ahead. You are entitled t that. 

BY MR. KENNAHAN: 

Q. Will you tell us what you saw. A. While approaching the corner of 
7th and T Street, Northwest, I observed one George Hamilton hand the de- 
fendant Simms a small brown envelope. ! 

Q. Is that all of it? A. That is about it. You asked me what happened. 

Q. Yes, Iasked you what you saw. Is that all that you saw, an envelope 
allegedly passed from the defendant Hamilton to Simms ? | 

THE COURT: Not "allegedly," Counsel. That isn't what he said. He 
said he saw an envelope passed. | 

BY MR. KENNAHAN: 

Q. Is there anything else that you saw, Officer? A. That's it, sir. 

Q. To your knowledge, Officer, was there any emergency situation 
involved in this transaction that you saw at the corner of T and 7th Street, 
Northwest, on that day? | 

THE COURT: You had better amplify that question, Counsel An emer- 


| 





gency situation, you mean, to justify an arrest being made = 
MR. KENNAHAN: Without a warrant. | 


THE COURT: That would be better, so that he understands it. He asks 
you, Officer, whether you felt there was an emergency requiring an arrest 
to be made on the spot, without a warrant. | 

THE WITNESS: Yes, sir, I did. | 

BY MR. KENNAHAN: 

Q. On the facts you have given us, that you saw this envelope passed, 
and that is all? A. And the defendant was walking away from the area. 

Q. He was merely walking away. He was not in flight or leaving the 
jurisdiction, or anything of that kind. Is that correct? A. After he received 
the envelope, he turned abruptly and walked away. : 

Q. In which direction did he walk, Officer? A. He walked in the di- 
rection, south on 7th Street. 
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THE COURT: Is your statement that you felt there was an emergency 
situation justifying arrest on the spot prompted by any knowledge of what 
you knew before? 

THE WITNESS: On the basis of the information that I received. 

THE COURT: Well you want to make it clear, Officer, when the question 
is asked, so the record is clear on it. That is what counsel is trying to 
get, what other factors made you feel there was an emergency justifying an 
arrest. 

THE WITNESS: On the basis of the information that I received, that 
narcotic drugs were being sold by one George Hamilton, alias Pluto, on the 
corner, and on the basis of the package being passed to Irving Simms, and 
Irving Simms going away from the area. 

BY MR. KENNAHAN: 

Q. No, that's not what the police report indicates, Officer. The police 
report indicates -- 

THE COURT: Now you are arguing, Counsel. Just ask your questions. 

BY MR. KENNAHAN: 

Q. Officer, the information which you received from your informer, 
did that information say that Irving Simms was on the corner transacting 
business with the Hamiltons? A. No, sir; it didn't. 

Q. Did it mention Irving Simms? A. No, sir. 

Q. Did it identify Irving Simms? A. No, sir. 

Q. Who did it identify? A. It identified one George Hamilton, alias 
Pluto. | 

Q. And nothing was said about Irving Simms? A. That is correct. 

Q. Anybody could have been at that corner doing business with the 
Hamiltons. Correct? A. That is correct, sir. 

Q. Who is your informer ? 

MR. MC LAUGHLIN: I don't think he has to divulge that. 

MR. KENNAHAN: He is testifying as to what he got from the informer. 

BY MR. KENNAHAN: 
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Q. Did you check the reliability of your tip? A. The information for- 
warded to me by this reliable informer has proven reliable on other occasions 
on which narcotic arrests have been made. ! 

Q. On this occasion did you test the reliability of the tip? 

THE COURT: Well, Counsel, the only way he could test it was by going 
out there. What other way could he test it? What would you suggest that 
the Officer should have done? If you were a police officer, what would you 
have done? ; | 

MR. KENNAHAN: As I understan : 

THE COURT: No, no. Don't tell me what you understand 

MR. KENNAHAN: All right. What I would have done aie police offi- 
cer -- 

THE COURT: If you were a police officer and you got this information 
these officers got, what would you have done to test the tip? | 

MR. KENNAHAN: I would have had the informer come down to my 
squad car or down to the station, and give me some more information about it. 

THE COURT: If you had reliable information theretofore that this in- 
former was a reliable source, and by the time you had done all that the guilty 





persons had gotten away, then you would be.an efficient police officer, do you 
think ? | 





MR. KENNAHAN: I think on the facts that we have here that none. 
was in flight -- 

THE COURT: Well, you can argue with me later on. about that. 

MR. KENNAHAN: -- that there was time. | 

THE COURT: Well, go ahead and ask the questions. | 

BY MR. KENNAHAN: 

Q. I just want to get it quite clear, then, that Simms was not mentioned 
by your informer. 

THE COURT: Oh, it is clear that he was not mentioned. 


x* *£ * * * *&© & * 


CROSS EXAMINATION 
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BY MR. MC LAUGHLIN: 

x* * * * * * * * 

Q. Now, Officer, on this date, prior to going to 7th and T, you say 
you received certain information from this reliable informer? A. Yes, sir. 

Q. And that information you received was that something was happening 
at 7thand T? A. Right now. 

Q. What did he tell you was happening at 7th and T? A. He told me 
that the man pushing the wheelchair, Pluto, which was known to me as 
George Hamilton, had narcotic drugs on him, and he was pushing the man 
in the wheelchair, called Stumbling Blue, who we later identified as John 
Hamilton -- both known to us as narcotic addicts. 

@. And the information was he was selling it? A. Was selling narcotic 
drugs right now on the corner of 7th and T. 

Q. And did you immediately go to 7thand T? A. We went immediately 
to 7th and T. 

Q. And when you went to 7th and T, what did you see there? A. We 
observed George Hamilton pass a brown envelope to Irving Simms. 

Q. And where was John Hamilton? A. He was in the wheelchair. 

Q. Inthe wheelchair? A. Yes, sir. 

Q. The wheelchair was there and George Hamilton was pushing it? 

A. Yes, sir. 

Q. As you approached, did you recognize George Hamilton? A. Yes, 
sir; I did. 

Q. And who did you recognize him as? A. Pluto. 

Q. Asa member of the Metropolitan Police Department assigned to the 
Narcotic Squad, had you had any previous knowledge or experience with 
George Hamilton as dealing in narcotics? A. Yes, sir. I had arrested 

22 George Hamilton on a previous occasion. 
3 Q. For narcotics? A. Yes, sir. 

Q.. And in regards to when you observed this man Simms, did you have 

any previous knowledge of him, either personal on your part or as a member 
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of the Metropolitan Police Department assigned to the Narcotic Squad, 
that he had been a dealer or had any connection with narcotics? A. He 
was arrested by Officer Gould, at which time I was present, in 1953, for 
the violation of the Harrison Narcotic Act. | 

Q. And you knew that at that time? A. Yes, sir. | 

Q. Now in regard to the man sitting in the chair, John Hamilton, did 
you have any information as to him dealing in narcotics? A. Yes, sir. The 
Narcotics Squad at that time was conducting an extensive investigation in 
which John Hamilton, alias Stumbling Blue, was involved. — 

Q. And did you know at that time that certain undercover agents of the 
Metropolitan Police Department Narcotics Squad were actually making buys 
from John Hamilton? A. Yes, sir; I did. | 

Q. Was there any reason why at that time that you didn’t place John 
Hamilton, the man in the chair, under arrest? A. Yes, sir. 

@. And what was that? A. Because of the investigation then occurring. 

Q. And when you say "investigation, " you mean -- ~ By other 





members of the squad. 
Q. The buys being made off of him by other members ot the squad? 
A. Yes, sir. ! 
Q. And you knew all of that before you placed anyone under arrest ? 
Yes, sir. | 
Q. And before you went to the scene there of 7th and a Is that right ? 
Yes, sir. 








x* * * * * © & * 


REDIRECT EXAMINATION 
BY MR. KENNAHAN: oe 
Q. As I understood from the Officer's testimony, he said his earlier 
acquaintance with the defendant Simms was in 1953? Is that correct? A. 
Yes, sir. 


@. Had you had any personal contact with Simms from 1953 to 1958? 
A. On the corner of 7th and T, approximately some time during that period, 
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I stopped Irving Simms. He was in company with another narcotic addict -- 
and questioned him as to his occupation and employment, and whether he was 
using narcotic drugs. 

Q. When was that, Officer? A. The date isn't, Iam not positive about 
the date. But it was some time in either '57 -- during the period that you 
mentioned, from '53 to '58. 

@. That was your sole contact with him in that five-year period? A. 
Yes, sir. 

Q. Did you search him at that time? A. No, sir; I didn't. 

Q. Was he charged with anything at that time? A. No, sir; he wasn't. 

Q. You have had no other contact with him since that time prior to this 
arrest? Is that right? |A. To the best of my knowledge, yes, sir. 

@, Did you know that he was making extensive efforts to rehabilitate 
himself? A. No, sir; I didn't. 

Q. Did you know that he was employed at thetime that you arrested him? 

A. No, sir; I didn't. 

Q. Then it is correct that between 1953 and 1958, aside from the one 
encounter which you suggest you had in 1957, and at which time you did not 
search Simms and Simms was not charged with anything, you have no other 
personal knowledge of him? Is that correct? A. Aside from the fact that 
he was arrested for the Harrison Narcotic Act and the one observation on 
vagrancy, that is correct. 

Q. And you had no knowledge of his employment at the time of his arrest, 
and of his other efforts at rehabilitation? Is that correct? A. Yes, that is 


correct. 
* « * * * * *& * 


THE COURT: That concludes the testimony as far as the Government is 
concerned ? 


MR. MC LAUGHLIN: Yes, Your Honor. 


x« * *« * * * *& * 


Thereupon 
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IRVING SIMMS, 
the defendant, being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINA TION 

BY MR. KENNAHAN: 

Q. Would you state your name, please. A. Irving Simms. 

Q. Your address and your age? A. Iam 24. Ilive 10 Wiltberger 
Street, Northwest. 

Q. Mr. Simms, you had better speak a little more route, lease: A. 
I live 1830 Wiltberger Street, Northwest. 

Q. And your age? A. Twenty-four. 

Q. At the time of your arrest on November 7 were you employed? A. 
Yes, I was. 

Q. ‘Where were you employed? A. Enjoy Cafe, 1827 wth Street, North- 
west. | 

How long had you been employed ther i A. About a year. 

A year, of steady employment? A\\ \ teady employaent 

What did you do there? A. Porter. 

A porter. Prior to that ee what job did you have? A In the job 
that Ialready have? 

Q. Before your employment at the Enjoy Cafe, where aid rte work? 
A. Iworked at the Carolyn House apartments. 

Q. And how long did you work there? A. A year anda halt. 

Q. Prior to November 7th, the day of your arrest, did you know Cree 
Hamilton? A. No, Inever seen him. : 

Q. On November 7 did you have any transaction on the corner of T and 
7th with George Hamilton? A. No, Ididn't. | 

Q. Did you stop to talk to George Hamilton? A. No, I didn't. 

Q. Did you even bid him the time of day? A. No, I didn't. 

Q. You did not know George Hamilton at any. time prior t November 7th, 
1958? Is that correct? A. That is correct. 

Q. Did you obtain from George Hamilton an envelope, a2 brown envelope, 
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with capsules of heroin? A. No, I didn't. 
@. Did you pass any money to Hamilton? A. No, I didn't. 

28 @. Mr. Simms, you have been in the courtroom and you have heard 
the testimony of Officers Brewer and Krenitsky. Was there any transaction 
between you and Hamilton? A. No, there wasn't. 

Q. "No, there was not” -- was that the answer? A. There was no 
transaction. . 
Q. Did he give you the capsules as a gift? A. No, he didn’t. 


* * *« * * * * *# 


CROSS EXAMINATION 


BY MR. MC LAUGHLIN: 

Q. You are the same Irving Simms who in 1953 was convicted of violation 
of the Harrison Narcotic Act? Is that right? A. That is correct. 

Q. You say, about this long work record of yours, prior to November of 
1958 how long were you working? A. On this particular job that I have? 

Q. No, on all the jobs that you had. How long would you say? A. When 


I was released -- 

Q. You didn't get out until '57. A. When I was released in 1956, I 
worked for Carolyn House apartments, until 57, April. And from then I 
worked, I tried to get another job. 

29 Q. In'57? A. Yes. 

Q. Didn't you do 120 days for vagrancy here in '57? A. Yes, I did. 

@. Now on this date in November, I believe it was the 6th, of "58, what 
were you doing at 7th and T Street? A. I was on my way home. 

Q. Were you working? A. I had been past the place where I worked at. 

Q This was on a Thursday, wasn't it? Isn't thata working day? A. 
Thursday. 

Q. And this was about 3:10 in the afternoon. Isn't that working hours ? 
A. The place that I worked at doesn't open until two o'clock. 

Q@. Two o’clock in the morning? A. Two o'clock in the evening. 

Q. What? A. Two o'clock in the afternoon.- 
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@. Two o'clock in the afternoon. Well this was about 3:10-in the after- 
noon this happened. Is there any reason why you weren't at work at that 
time? A.. Well by it being so close to where I work at, I only stopped and 
told him I would be back. 

30 THE COURT: Now let's understand that answer. You told him you were 
going to do what? 


THE WITNESS: I was going home and I was omaetbece 


THE COURT: What for? You went home for what? 

THE WITNESS: Well I had some pants in the cleaners and I wanted to 
get them out. 

THE COURT: Why didn't you do that before you went to work? 

THE WITNESS: Well at the time he understood I was going to get them. 

THE COURT: Well, I don't want to interrupt your cross-examination. 

BY MR. MC LAUGHLIN: | 

Q You reported to work at two o'clock? Is that right? A. It wasn't 
exactly two o'clock. 

Q Well, we will make it 15 minutes after two. Is that true? A. Close 
to that time. | 

Q. This didn't happen until about 3:10 or 3:15; isn't that right? A. Yes, 





sir. 

Q. At the time you were arrested? A. Yes. 

Q. And where you were arrested and where you reported to work about 
2:15, it takes you about three minutes to get there? Isn't that right ? 
A. Yes. | 

Q. So that we will say you went to work, and what? You worked for 
three-quarters of an hour? And then told the boss you were going home ? 
Is that right? A. Yes, sir. 

Q. And in going home you just happened to pass 7th and T Street? Is 
that true? A. That is correct. 

Q. Well now you know John Hamilton in that mheelchatr, don't you, 
Irving? A. ladmitted that I knew him. 
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Q. Sure you knew him. 

THE COURT: I thought you testified on direct that you didn't know him ? 

THE WITNESS: John Hamilton? 

THE COURT: Yes. Didn't you say that? 

THE WITNESS: Only by sight. 

MR. KENNAHAN: George Hamilton, Your Honor. There are two Ham- 
iltons involved in this. 

THE COURT: I see. 

BY MR. MC LAUGHLIN: 

@. The man in the wheelchair, you know him; you have seen him up 
around 7th and T quite often, haven't you? A. Yes. 

32 Q. And you know what John Hamilton does, don't you? A. [havea 

suspicion. 

Q. He has a reputation of being a narcotic pusher; isn't that right ? 
A. Ihave heard. 


Q. You understand what I mean by a “pusher, " don't you, Irving? A. 


I have heard the term before. 

Q. You have heard the term before. And every time that you would 
see John Hamilton in that wheelchair, you would see George Hamilton pushing 
him, wouldn't you? A. No. 

Q. What? A. No. 

Q. You mean you wouldn't see George Hamilton pushing the wheelchair 
of John up there at 7thand T? A. No. 

Q You never saw him before? A. Ihave never seen him before. 

Q. Well now on this date that you were arrested, how close did you 
get to George Hamilton? A. Well, I was coming up 7th Street, and I was 
making a turn around the corner. They was all standing on the corner, and 

33 I only spoke to the one in the wheelchair, John Hamilton. 

Q You spoke to John Hamilton. You had a speaking acquaintance with 
John Hamilton? Is that right? A. Yes, sir. 

Q. Allright. Now as you turned the corner, did anybody brush up 
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against you? A. No. 

Q. Did anybody throw their arms around you? A. No. | 

Q. Did anybody grab ahold of you in any shape or form? A. No. 

Q. Now when the police placed you under arrest, how far away were 
you from John Hamilton in that chair? A. I was up the street. I had walked 
a little ways of the block. 

Q. How far away? A.. A little ways of the block. 

Q. Can you tell us how the 15 capsules got in your pocket 
them in. my possession when I came around the corner. 

Q.. What? A. Ihad them in my possession. 

Q. You had them in your possession? A. When I came around the corner. 

34 Q. When you came around what corner? A. I was comme up 7th and I 
turned on T. 

Q. Where did you get the 15 capsules? A. Ihad purchased them down- 
town earlier in the morning. 

Q. Oh, you had purchased them downtown earlier in the morning 2 Is 
that true? A. Yes. : 

Q. Now isn't it a fact, Irving -- I want to be fair about ae -- after 
your arrest you talked to Detective Brewer, did you not? A. I did. 

Q. And didn't you talk with. Krenitsky there too at the time? A. I did. 

Q. And of course they asked you where you got the narcotics, ‘didn't 
they? A. They did. 

Q. And didn't you tell them that when you went to that corner they weren't 
in your pocket? -- evidently telling them that someone put them in your pocket 
on the corner. Didn't you tell them something like that? A.. Yes; I lied. 

_* * &* * © & *& * 

THE COURT: You say you purchased these capsules oni a girl that 

morning. Who is the girl? 

THE WITNESS: I said early in the morning. 

THE COURT: From a girl? 

THE WITNESS: No, it wasn't from a girl. 

THE COURT: From whom? } 
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THE WITNESS: From a friend of mine. 
THE COURT: What is his name? 
THE WITNESS: Jody. 
THE COURT: What is his last name? 
THE WITNESS: I don't know, sir. 
THE COURT: Just Jody. Where did you buy them? 
THE WITNESS: I purchased them at 7th and M Street. 
THE COURT: On the street? 
THE WITNESS: Well, I had met him, and he -- 
THE COURT: Did you buy them on the street that morning? > 
THE WITNESS: No, I didn't buy them directly from him. He taken my 
money and went and got them. 
THE COURT: Well, he delivered them to you -- right on the street? 
THE WITNESS: No. 


THE COURT: Where? 
THE WITNESS: He called me back and we walked. We walked a little, 


j and while we were walking a little he gave them to me. 
“36 THE COURT: On the street there? 
THE WITNESS: Yes. 
THE COURT: What did you pay for them? 
THE WITNESS: A dollar. 
THE COURT: For what? 
THE WITNESS: Each capsule. 
THE COURT: How many times had you bought from him before 2 
THE WITNESS: Well, I had seen him on occasion. And now and then I 
would see him. 
THE COURT: Go ahead. 
MR. MC LAUGHLIN: Just one more question. 
BY MR. MC LAUGHLIN: 
Q. Irving, you bought 15 capsules? Isn't that right? A. That is right. 
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Q. And what was your habit? A. About four. 
Q. Four or five? Did you buy these 15 to sell to someone else? A. 
No, I didn't. 
Q. Just to supply your own habit; is that right? A. For —- eee 
MR. MC LAUGHLIN: All right. 
MR. KENNAHAN: May I ask one or two more ue 
THE COURT: Yes. | 


REDIRECT EXAMINATION 


BY MR. KENNAHAN: | 

Q. Irving, as to your employment at the Enjoy Cafe, you testified that 
the store opened at two o'clock. A. At two. | 

Q. And you were also a porter there. Now at that restaurant did you 
have regular hours like two to 10, or two to 12? Or was it an informal ar- 
rangement that you could come in at two-thirty or three-thirty, depending 
upon the amount of work there was in the restaurant? A. I came to work 
depending upon the amount of work that he had, because I had explained to 
him that the job was very important. | 

Q. And when you stopped in at the Enjoy Cafe on that day, the Enjoy cs 
Cafe just being around the corner from your home, what did you tell your 
empires ? A. That I would be back; that I was going home. | 

' Q. And he was agreeable for you to do that? A. He was. 

Q. As to the location of this group, of John Hamilton, George Hamilton 
and Polly Brown, when you approached the intersection of 7th and T, walking 
on 7th and making a right turn into T, the group, the group of: the Hamiltons 
and Brown, were on T Street out of your sight when you were ee on 7th? 
Is that correct? A. That is correct. 

38 Q. Did you stop for any prolonged conversation? A. No, I didn't. 

Q. Did you stop for any conversation? A. No. ! 

Q. What did you do? You said something, to John Hamilton, apparently ? 
A. Isaid "Hi, * and kept going. 

Q. What wasit? A. “Hi.” 
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Q. "Hi," and then you moved on. A. I wasn't speaking to the other 
two gentlemen, only to the one in the wheelchair. 

Q. And why were you so anxious to move on? A. I had the narcotics 
in my possession. 

Q. So you just moved on quickly, is that correct, and there was no 
conversation? A. No conversation. 

THE COURT: Are you in the habit of carrying narcotics all day long in 
your pocket, that many capsules? 

THE WITNESS: No, Your Honor. 

THE COURT: Step down. 

(The witness, the defendant Simms, left the stand. ) 

THE COURT: You don't have anything further ? 

MR. MC LAUGHLIN: No, Your Honor. 

THE COURT: Is that the end of your testimony? 

MR. KENNAHAN: That is the end of the testimony. 

THE COURT: Let me say, as far as the evidence is concerned, I don't 
believe the defendant is telling the truth here. He admits frankly he lied 
before to the police officers. I think he is lying here. So for the purpose 
of any discussion of the law you have got to assume, as far as Iam concerned, 
that he got these narcotics from the Hamilton in the wheelchair. 

MR. MC LAUGHLIN: From the fellow pushing the wheelchair, George 
Hamilton. 

THE COURT: Yes, that is right, from George Hamilton, the pusher 
of the Hamilton in the wheelchair; that they were delivered by George to the 
defendant. You have got to assume that with me factually for the purpose of 
a discussion of the law.. 

Now you claim on the basis of that factual picture. And as the Court in- 
dicates, he finds factually that the officers had reliable information from a 
reliable informer that these Hamiltons were dealing in narcotics, and they 
got the tip that they were dealing right on the spot, on this very corner on 
the spot; and also that they knew the defendant to be connected with narcotics 
activity. 
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On the basis of that background the officers went to the spot and saw 

the pusher, George Hamilton, deliver this package to the defendant. 
40 Based on that factual picture you claim the law is that there wasn't 

reasonable ground for these officers to make that arrest. 

MR. KENNAHAN: I say there was no probable cause. — 

THE COURT: Ef you want to submit any authorities to that effect to me, 
you can do so in the form of a-memorandum within the next five days, and 


I will consider it, with your authorities, taking it under advisement. 
*x* *« x« * * * * * 





[Filed February 2, 1959] 
MEMORANDUM IN SUPPORT OF MOTION TO SUPPRESS 
SUMMARY OF FACTS: | 
On November 6, 1958, in the early afternoon, defendant Irving Simms, 
a pedestrian, was arrested on a public street in the District of Columbia 
while on his way home from his place of work, for the possession of 2 


narcotic drug. The arrest and search were made by a Metropolitan Police 
Officer assigned to the Narcotics Squad, without a warrant either to arrest 
or search. | 


The arresting officer, as revealed by the Police Rest in the Govern- 
ment's case file, was Metro Krenitsky. At the hearing on the Motion to 
Suppress, Officer Krenitsky’ s testimony was that he made the arrest and 
search without a warrant, but that he did so on the basis of a tip transmitted 
to him by Officer Brewer, who in.turn had received the tip from a “reliable 
informer.* At the aforesaid hearing, the “reliable informer" was permitted 
to remain unidentified, but it was developed from the testimony of the 
aforesaid officers (1) that Krenitsky, who arrested and searched Simms, had 
not had any contact with the informer and had had no previous contact with, 
or. knowledge of, Simms; and (2) that Officer Brewer, who received the tip, 
did not verify or substantiate its trustworthiness, and had had no contact 
with or personal knowledge of Simms since 1953. 
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The Government has sought to establish "probable cause" to justify 
the arrest of Simms without a warrant on the basis of the testimony of 
_ Officers Krenitsky and Brewer that they saw the co-defendant, George 
Hamilton, pass a brown envelope to defendant Simms. 

It is the position of the defense that the Government's case does not 
establish the facts necessary to establish "probable cause" so as to justify 
an arrest without a warrant, and that the arrest, therefore, being illegal, 
the subsequent search was illegal. 

POINTS AND AUTHORITIES RELIED UPON BY DEFENDANT: 

1. The facts, as aforementioned, establish that the arrest of defendant 
Simms by Officer Krenitsky was an illegal arrest. The requirements of 
"probable cause" to legalize an arrest without a warrant have not yet been 
fulfilled. The "probable cause" which moved Officer Krenitsky to arrest 
Simms, of whom he had no personal knowledge, was an unsubstantiated tip 
of an unidentified informer, which he himself, Krenitsky, received second 
hand from Officer Brewer. 


In Carroll vs. United States, 338 U.S. 160, the Court stated: 


"Good faith is not'enough to constitute probable cause; but 
that faith must be grounded on facts within the knowledge of 
the Officer, which in the judgment of the Court would make 
his faith reasonable." 


The testimony revealed that Officer Krenitsky had no facts about Simms 
when he arrested him; he had not known Simms; and even at the time of the 
arrest had no tip as to Simms personally. As to Simms, the record reveals 
nothing but conjecture on the part of the arresting officer. 

2. No special circumstances, emergency, or attempted flight of de- 
fendant Simms were present to justify his arrest without a warrant. The 
testimony of Officer Krenitsky revealed that no emergency existed, that 
Simms was not in flight, and that he had no knowledge of special circumstances. 

In United States vs. Castle, 138 F. Supp. 436, Judge Youngdahl quoted 
with approval the following language from McDonald vs. U. S., 335 U. S. 
451, 455: 
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"where. ..officers are not responding to an emergency, 
there must be compelling reasons to justify the absence of 
a search warrant. A search without a warrant demands 
exceptional circumstances. " | 


Illustrative of the requirement of probable cause to justify an arrest 
and a subsequent search in U. S. vs. Castle, supra, where Judge: Young- 
dahl held, that the uninvestigated tip of an informer that the defendant was 
a narcotic peddler, where officers did not even take the affidavit of the 
informer, was not sufficient to establish probable cause for defendant's 
arrest, and the consequent arrest and search without warrants were illegal 
and the evidence of heroin taken by the arresting officers from the defen- 
dant's pocket was required to be suppressed. | 

The following authoritative language was employed by the Court in 
reaching its decision: 


(a) When the Court is called upon to determine the legality 
of a.search without a warrant, but based upon an arrest, it 
must scrutinize the validity of the arrest with great care for 
the Fourth Amendment, which gives to our citizenry reason- 
able security and freedom from unwarranted prying into their 
personal affairs, declares that the right to privacy should 
yield to the right of search at the determination of an inde- 
pendent judicial officer rather than that of a policeman or 
any other agent of the government. It should "* * * receive 
a liberal construction, so as to prevent stealth encroachment 
upon or ‘gradual depreciation’ of the rights secured * * * 

by imperceptible practice of courts or by well-intentioned, 
but mistakenly over zealous, executive officers." Gouled v. 
United States, 1920, 255 U. S. 298. | 





(b) Certainly the right to search should be no more lenient 
when a warrant is not obtained than when it is, and the 
"facts necessary to uphold an arrest without a warrant must 
be sufficiently strong to support the issuance of a warrant 
for arrest." Worthington v. United States, 6 Cir. , 1948, 
166 F. 2d 557; Wakkuri v. United States, 6 Cir., 1933, 67 
F. 2d 844. . | 


(c) An arrest or warrant for an arrest may not be based 
upon the suspicion or opinion of some person, unsupported 
by personal knowledge of the facts, and. . . . may not 

| 


| 
| 
| 
| 
| 
| 
| 
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rest upon a mere statement of suspicion without the dis- 
closure of supporting facts and circumstances to justify 


the suspicion.. Worthington v. United States. supra; 
United States ex rel. Hing v. Gokey, D.C. 929, 32 F. 
; Nathanson v. United States, 1933 U. Ss. 41. 


a ttre etna ciniont S 


3. The facts as deduced from the Government's own case do not ful- 
fill the requirements of "probable cause"; nor do the facts establish 
special circumstances, emergency or flight of defendant. Hence, the 
arrest by Officer Krenitsky of the defendant, Simms, was an illegal 
arrest. 


"i is well settled that an article taken from the person of 

an individual on the occasion of an illegal arrest is not ad- 

missible in evidence against him as an item of proof.” 

Bynum v. United States of America U.S. App. D.C. 

, Case #14, 403, decided 12/15/58. 

In view of the foregoing law and facts, it is respectfully prayed that 
the Court will enter an Order granting defendant Simms' Motion To Sup- 
press filed in this case. 

/s/ John E. Kennahan 


Attorney for Defendant 
800 Woodward Building 
Washington, D. C. DI 7-0158 


I hereby certify that a copy of the foregoing was mailed, postage pre- 

paid, this day of , 1959, to the U. S. Attorney, 
U. S. Courthouse, Washington, D. C. 
: /s/ John E. Kennahan 


[Filed January 30, 1959] 


ORDER 
This cause came on to be heard on defendant's motion to suppress evi- 
dence. The Court has taken testimony, heard oral argument, and considered 
the memorandum filed in support of the motion. 
For the reasons set forth by the Court in its memorandum, it is by the 
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Court this 30th day of January, 1959, 
ORDERED That the defendant's motion to suppress evidence be, and 
the same is hereby denied. 


/s/ Luther W. ae 
Judge | 


[Filed January 30, 1959] 


MEMORANDUM ! 
This cause came on to be heard on defendant's motion to suppress 
evidence seized from his person. The Court heard testimony and con- 
sidered defendant's memorandum in support of the motion. ! 
FINDINGS OF FACT | 
1. On November 6, 1958, at approximately 3:10 P. M., the defendant 
was arrested by a member of the Metropolitan Police Department. No 
arrest warrant for the defendant had been issued. The Se took place 
on the street. 
2. Immediately before the arrest, police officers had under surveil- 
lance George and John Hamilton, known by the police to be narcotics pedd- 
lers. This knowledge was based on a tip from an informer that the police 
considered reliable and from the fact that police spies had purchased nar- 
cotics on previous occasions from the Hamiltons. While observing these 
two men, the police saw the defendant surreptitiously take a small brown 
envelope from George Hamilton and then begin to walk away. 
3. The police officers justifiably concluded that the arrest of the 
defendant had to take place immediately, if at all. : 
4. The defendant was known to the police, by reputation, as a nar- 
cotics addict. 
5. Upon arrest, the police searched the defendant and found on his 
person a brown envelope containing narcotics. 
CONCLUSIONS OF LAW 
1. The arresting officer had reasonable cause to believe that a felony 
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was being committed in his presence and the arrest was therefore lawful. 
Draper v. United States, 27 U. S. Law Week 4085 (January 26, 1959); D. C. 
Code §§ 4-140, 4-141; United States v. Kancso, 252 F. 2d 220 (2nd Cir. 
1958; Mills v. United States, 196 F. 2d 600 (D. C. Cir. 1952). 

2. The person of one lawfully arrested may be searched and anything 
found may be used against him. Draper v. United States, supra, United 
States v. Rabinowitz, 339 U. S. 56 (1950). 

3. The case of UnitedStates v. Castle, 138 F. Supp. 436 (D.C.D.C. 1955), 
upon which the defendant relies, is clearly distinguishable on the facts. For 
example, in Castle, the tip relied upon was uninvestigated and the police 
officers did not personally observe Castle committing any acts giving rise to 
reasonable cause to believe that he was committing a crime. 

An order denying the motion has been rendered. 


/s/ Luther W. Youngdahl 
Judge 


January 30, 1959 


[Filed May 6, 1959] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * * * *& * 


Washington, D. C. 
February 9, 1959 


The above-entitled matter came on for trial without a jury before the 
HONORABLE EDWARD CURRAN, 2 U. S. District Judge, at 1:45 p. m. 
APPEARANCES: 


ARTHUR McLAUGHLIN, ESQ 
for the Government 


JOHN E. KENNAHAN, ESQ 
for the Defendant. 


see *€ * *€ & 


PROCEEDINGS 
* * * * & *£ * * 
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MR. KENNAHAN: Your Honor, we have filed in this case|a motion to 
suppress. That was done about three weeks ago. About one week ago Judge 
Youngdahl denied that motion. In the interim, I had provided, , at his instruc- 
tion, 2 memorandum of the law on arrest, and in his denial of the motion he 
accompanied his ruling with a memorandum of the law. | 
Iam renewing the motion this afternoon on behalf of Defendant Simms 
because I believe the cases upon which Judge Youngdahl relied in his memo- 
randum are not at all in point with our case. 
The facts leading to Simms' arrest are these: 
THE COURT: Well, Iwill hear them. I will hear the case and consider 
your motion. : 
* *« * * * &* * * 
THE COURT: Are you taking the position that the officer ia no probable 
cause to arrest him? | 
MR. KENNAHAN: Correct. 
THE COURT: All right. I will hear you. 
x *« * * * * *& * 
MR. KENNAHAN: Returning again to the nature of the information and 
the tip: Basicly, Simms was arrested on the unverified tip of an unknown 
informer, and he was not even the subject of the tip. Simms was Kot mentioned 
in the tip, nor was he described in the tip, nor was he in any way identified. 
THE COURT: Was it given on Hamilton? | 
MR. KENNAHAN: On Hamilton. 
THE COURT: When they covered Hamilton did anything transpire between 
. Simms and Hamilton? 
MR. KENNAHAN: It is our contention there was no transaction. 
THE COURT: Is that the way they testified before, that nothing went on 
between Hamilton and Simms? | 
MR. KENNAHAN: Officer Krenitsky has stated that he saw Simms brush 
up against Hamilton and while doing that something was palmed. 
THE COURT: Well, if something was palmed they might have had probable 





| 
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cause. 

MR. KENNAHAN: When we look to the Government's indictment, Your 
Honor, and Simms was searched and Hamilton was searched, the drugs that 
were found on Hamilton were totally different from the drugs found on Simms. 
That is evident from the chemical analysis that appears in the indictment. 

THE COURT: That could well be. I don't know that all those drugs are 
cut the same. 

MR. KENNAHAN: But what was found on Simms was not also had in 
the possession of Hamilton, and -- 

THE COURT: I will hear the case and you can renew your motion as 
it develops. Who do you want to call, Mr. McLaughlin ? 

MR. McLAUGHLIN: Does the Court want to start off with probable cause? 

THE COURT: I will hear the officers. 

MR. McLAUGHLIN: You want to go into that? 

THE COURT: That is correct. 

MR. McLAUGHLIN: All right. Call Officer Brewer. 

THE COURT: I understand it is conceded that this defendant was arrested 
and when he was searched narcotics drugs were found upon him, and that they 
are here; is that right? 

MR. KENNAHAN: That is conceded. 

* *« * * * * * * 
IRVING W. BREWER 
was called to the stand as a witness by the Government, and having been 
first duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q. Your full name is what? A. Irving W. Brewer. 

Q. And you are a member of the Metropolitan Police Department ? 

A. That is correct. | 
Q. Assigned to the narcotics squad; is that right? A. Yes, sir. 
Q. Were you so assigned on November 6, 1958? A. Yes, sir, I was. 
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Q@. And on that date of November 6, 1958, as a member of the Metro- 
politan Police Department assigned to the narcotics squad, were you in 
the vicinity of the 1900 block of Eye Street, Northwest in the District of 
Columbia? A. In the 1800 block of 9th Street. 
@. 1800 block of 9th Street. Do you recall what time oi day or 
night you were there? A. Yes, sir; it was about 3:10 p. m. 
Q. Was there anyone with you at that time? A. Yes, sir. Officer 
Metro Krenitsky, of -- 
Q. At that time -- 
THE COURT: Wait just a minute. I don't think he has finished. Who 
was there? : 
THE WITNESS: Officer Metro Krenitsky of the Metropolitan Police De- 
partment, narcotics squad. 
« THE COURT: Just the two of you? | 
THE WITNESS: Yes, sir. | 
BY MR. McLAUGHLIN: : 





Q. Were you, at that time, working as a Metropolitan Police officer 
assigned to the narcotics squad? A. Yes, sir. | 

Q. Now, in that vicinity that you have just stated, did you see or meet 
anyone? A. Yes, I did. | 

Q. Who did you see or meet? A. I meet a reliable informer whose 


information had proven reliable to me in another narcotics case, and he 
told me that -- ! 

Q. Now, did he give you certain information? A.. Yes, he did. 

Q. Allright. What information did he give you? A. He told me that on 
the corner, on the southeast corner, of 7th and T that two men were selling 
narcotic drugs, and he said that Plutoe, whose right name ‘is George Hamilton, and 
also Blue, who was in a wheel chair, his right name is John Hamilton, were 
selling narcotic drugs on that corner. ! 
Q. Did you know the name of that informer? A. Yes, sir, I do. 
Q. You say he had given you reliable information before? A. That is 
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correct. 

Q. After receiving that information from the informer, did you relay 
that information to anyone? A. Itold my partner, Officer Krenitsky. 

Q. Officer Krenitsky? A. Yes, sir. 

Q. Now, was Officer Krenitsky with you at the time that you received 

this information from the informer? A. Yes, sir, he was. 

Q. When I say “with you, * in what proximity -- 

THE COURT: Did he hear the conversation? 

THE WITNESS: I would say he heard part of it, Your Honor. 

THE COURT: You told him the rest? 

THE WIINESS: Yes, sir. 

THE COURT: Ali right. 

BY MR. McLAUGHLIN: 

Q. Allright. After that, did you and Officer Krenitsky go any place? 

A. We went directly to the corner of 7th and T Streets, Northwest. 

Q. When you went to that corner, what did you see? A. We saw George 
Hamilton, alias Pluto, pushing a wheel chair, and in the wheel chair, was, 
also, Blue, known as John Hamilton. 

Q. Now, this George Hamilton that you saw pushing this wheel chair, did 
you know him? A. Yes, sir, I did. 

Q. Prior to this date? A. Yes, sir, I did. 

Q. Did you know him prior to this date of November 6 as a seller of nar- 
cotics? A. Yes, sir, I did. 

Q. Had you arrested him previous to this date for violation of the nar- 
cotics law? A. Yes, sir, I did. 

Q. And this John Hamilton who was in the wheel chair, did you know him 
when you saw him on November 6th? A. Yes, sir, I did. 

@. And had you know him prior to November 6th? A. Yes, sir, I did. 

Q. Had you known him prior to November 6th as being a dealer in nar- 
cotics? A. Yes, sir, I did. 

Q. And on November 6th did you have any specific knowledge as to whether 
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or not he was dealing in narcotics? A. Yes, sir, I did. 

Q. What was that? A. The narcotics squad was conducting an investi- 
gation in which the defendant, Blue, John Hamilton, was currently involved. 

Q. That is the man in the chair? A. Yes, sir. 

Q. When you say "having an investigation in which he was involved, 
was he actually making sales during that period of time to an lundercover 
agent for the Metropolitan Police Department? A. That is correct, sir. 

Q. Now, when you say you saw George Hamilton pushing the wheel 
chair with John Hamilton in it, did you see anyone else there at that tine ? 
A. Yes, sir, I observed the defendant, Simms. | 

Q. Simms. And, where was Simms, if you can recall, in reference to 
where George Hamilton was and John Hamilton, in the wheel chair ? A. He 
was right along side the wheel chair. : 

Q. What did you observe, if anything, when you saw them in that position? 
A. lobserved a brown envelope being passed to the defendant, Simms. 

Q. From whom? A. The defendant, Hamilton. 

THE COURT: Which one? 

THE WITNESS: George, Your Honor. 

THE COURT: You saw George Hamilton pass a brown cavelope to Simms? 

THE WITNESS: To Simms, yes, sir. 3 

BY MR. McLAUGHLIN: | 

Q. And prior to November 6th of 1958, had you any previous knowledge 

of Simms dealing in narcotics -- A. Yes, sir. ! 

Q. -~- asa member of the Metropolitan Police Department, narcotics 
squad? A, Yes, sir. 

Q. And what was that knowledge as to Simms prior to November 6, 1958? 
A. I knew that he had been arrested and charged with violation of the Harrison 
Narcotic Act. 

Q. Now, all that you have testified to happened in the District of Columbia; 
is that right? A. That is correct, sir. 

Q. Now, did you, from what you have just testified which you saw, did you 





| 
| 
| 
| 
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make an arrest of anyone there at that time? A. Yes, sir, Iarrested 
George Hamilton. 

Q. George Hamilton was the one pushing the wheel chair? A. That is 
correct, sir. 

Q. Was there any reason why you didn't arrest John Hamilton, who was 
in the chair? A. Yes. The investigation that was going on -- there was 
supposed to be a police undercover officer in the direct proximity of that 
particular area. 

14 THE COURT: Who arrested Simms? 

BY MR. McLAUGHLIN: : 

@. And the undercover investigation of John Hamilton had not been com- 
pleted? A. That is correct, sir. 

THE COURT: Who arrested Simms? 

THE WITNESS: My partner. 

x *« * * * * * * 
CROSS EXAMINATION 

BY MR. KENNAHAN: 

Q. Officer Brewer, your testimony is that you received information 
about two men at the corner of 7th and T, selling narcotics. Did your in- 
formant say that Irving Simms was one of them? A. No, sir, he didn't. 

Q. Was Irving Simms' name mentioned? A. No, sir, it wasn't. 

Q. Was he described? A. No, sir. 

Q. Did you get any information to indicate that Simms might be in flight 
from the jurisdiction of the District of Columbia ? A. No, sir, I didn't. 

Q. You had no information whatever as to George -- Irving Simms; is 
that correct? A. Well -- 


15 Q. From your informer? A. That is correct, sir. 

Q. Now, you say you saw a transaction between Simms and George Hamil- 
ton. Would you describe with particularity what the transaction was? A. It 
was brown envelope passed from the right hand of Hamilton to the right hand 
of Simms. 
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Q. Well, isn't it a fact it is not an envelope at all, but just a brown 
piece of wrapping paper? A. Jt was a brown object; yes, sir. 

Q. ik is not an envelope, is it? A. That's right. | 

Q. How did it pass? A. From the right hand of Hamilton to the right 
hand of Simms. | 

Q Well, were their arms extended, was it palmed? How was it done? 
A. Just passed; just like this. | 

Q. From the right hand of Hamilton to the right hand of Simms? A. 
That's right. 

Q. Are you saying Simms was in a stationary position, that he stopped 
and talked to this group, and while there such an envelope or brown wrapping 

paper was passed to him? A. Whether he talked to them, I don't know. 
I just saw the object passed. : 

Q. Was Simms ever ina stationary position as he proceeded west on 
T Street? A. As he proceeded west? ! 

Q. As he proceeded on T Street towards Wiltburger Street? A. As 
far as I know, he didn't proceed that way at all, sir. : 

Q. What was his line of travel? A. At the time I saw him he had just 
received the package and was turned around and walking south on 7th. 

Q. Where was the group -- Hamilton, Hamilton and Polly Brown? A. 
Hamilton -- both Hamiltons, George and John, were located on the southeast 
corner, the sidewalk area, 7th and T. i 

Q. Were they on 7thor on T? A. Well, the southeast corner takes in, 
combines the intersection. 

Q. There is a cafe there, 7th and T Cafe. Were they right in front of 
the cafe? A. Not in front of the entrance, no. They were aciacent to the 

entrance. 

~ Q Adjacent to the entrance on the 7th Street side or the T Street side? 
A. Well, actually, according to the public space area, it would both, 7th and 
te | 





Q. Well, the entrance to that cafe, officer, is right at the corner. Now, 
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they were either at the corner, or, if they weren't, they must have been on 
T. Now, where did you see it happen? A. If you would like a diagram 
shown, I would be glad to show you, but it does cover both intersections of 
7th and T. 

MR. KENNAHAN: Is it agreeable to Your Honor to make a diagram? 

THE COURT: I don't think it makes any difference. I don't care whether 
they were on T Street or on the other street. 

MR. KENNAHAN: It makes some difference as to whether there was a 
transaction or a fishing expedition so far as Simms is concerned. 

THE COURT: Could be, but I don't care whether it was on T Street or 
whether it was on 7th Street. 

MR. KENNAHAN: ‘It goes to the recollection of these officers. 

THE COURT: He says it was at the intersection of 7th and T Streets. 
That is good enough for me. If you want a diagram made, go ahead and draw 
it. 

MR. KENNAHAN: IE he could be mistaken about that, he could be mis- 
taken about other details. 

THE COURT: I suppose he could, but Iam not interested in whether it 
was on T Street or 7th Street. 

MR. KENNAHAN: I will draw the diagram. 

THE COURT: Go ahead and draw the diagram. 

(Witness thereupon drew the diagram on the board. ) 

BY MR. KENNAHAN: 

Q. Now, does this dot represent the group? A. That represents the 
group, yes. 

Q. And from what direction had your squad car approached? A. We 
approached from the west side on T Street. 


THE COURT: Keep your voice up, officer; the reporter has to get it. 
You approached from the west side of 7th Street and crossed 7th; is that 
right ? 

THE WITNESS: That is correct. 
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BY MR. KENNAHAN: | 
Q. Andas you approached Wiltberger, going eastward, where was 
the defendant, Simms, and in what direction was he going? A. Frankly, 
19 Wiltberger Section would be down at the next street -- : 
THE COURT: Keep your voice up, Officer. The reporter can't hear you. 





He wants to know where Simms was as the squad car approached the intersec- 


tion. | 
THE WITNESS: Simms was right along side the wheel chair. 
BY MR. KENNAHAN: | 
Q. Allright, Officer. Now, you also testified Officer Brewer, that as 
you were eastbound on T Street that George Hamilton was pushing the wheel 
chair -- | 
THE COURT: Who was? | 
BY MR. KENNAHAN: | 
Q. George Hamilton was pushing John Hamilton in the wheel chair. Pluto 
was pushing Blue. Hf he was doing that, how did he pass anything to Simms? 
A. Well, at that time, he stopped. 
Q. He stopped at that time? A. That is correct. : 
Q. Now, just when did he stop, when Simms came around the corner 
20 from 7th Street? A. He had stopped by the time that we had got across 
the intersection. When we first saw him he was pushing the wheel chair. At 
least, he had his hands on the back of it, and by the time we got across the 
intersection he had stopped and made the transaction, so we ‘was just about 
adjacent to the curb there when the transaction was made. 
Q. You were not the arresting officer; is that correct? A. That is 
correct, sir. : 
* *« * * * *€* & * 
METRO KRENITSKY | 
was called to the stand aé a witness by the Government, and having been 
first duly sworn was examined and testified as follows: | 
DIRECT EXAMINATION : 
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BY MR. McLAUGHLIN: 
x* *« * * * * & * 
Q. And you are a member of the Metropolitan Police Department ? 
A. Iam. | 
¢ @Q Assigned to the narcotics squad; is that right? A. That's correct. 

Q. Calling your attention to November 6, 1958, were youa member 
of the Metropolitan Police Department assigned to the narcotics squad? 
A. Iwas. 

@. On that date of November 6, 1958, were you in the company of 
Officer Brewer? A. That is correct. 

@. And recalling your attention to that date, can you recall being in the 
vicinity of 7th and T Streets, Northwest, in the District of Columbia? A. I 
do. 

Q. And approximately what time, would you say, you were there? At 
about 3:10 p. m. 

Q. Who was with you, if anyone? A. Officer Brewer. 

Q. Now, just prior to being in the vicinity of 7th and T Streets, North- 
west, in the District of Columbia, had you or Officer Brewer in your company, 
met anyone? A.. We did. 

@. All right, and who did you meet? A. Officer Brewer and I were 
in the 1800 block of 9th Street, Northwest, and we met an informer. 

Q. And did you see that informer have any conversation with Officer 
Brewer? A. Idid. 

@ And were you close enough to Officer Brewer during that conversa- 
tion to hear all or any part of that conversation? A. I heard part -- most 
of the conversation that was held right by the police cruiser, between the 
informer and Officer Brewer. 

@. What were you able to overhear? A. This informer told Officer 
Brewer that in the vicinity of 7th and T Streets, one man by the name of 
Toe and another one, "Stumbling Blue, " that was ina wheel chair, had 
narcotics on their possession and was selling same at that corner. 
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Q. And after you overheard that did there come a time when you and 
' Officer Brewer moved from that immediate vicinity? A. Yes. 

Q And where did you go to? A. We immediately went from the 1800 
block to the vicinity of 7th and T Streets, Northwest. | 

Q. Now, on the way to 7th and T Streets, did Officer Brewer relay any 
information to you as to what he received from that informer ? A. Yes, he 
told me that this informer told him that on the corner, the southeast corner 
of 7th and T Streets, Northwest, there was this man known as "Toe" and 
"Stumbling Blue" had narcotics on them and they were selling same, and 
he also told me that he had received prior information from this source on — 
a prior occasion. | 

Q. Now, after Officer Brewer relayed that information to you, where 
did you and Officer Brewer go? A. We went to the vicinity ot 7th and T. 
Streets, Northwest. 

Q. When you arrived in that vicinity, approximately what time would 
you say it was? A. At about 3: 10 p. m. 





Q. When you arrived in that immediate vicinity, what aid you observe, 


if anything? A. We observed the man in the wheel chair, known as John 
Hamilton, alias -- | 
Q. Was he known to you at that time? A. Yes, sir. 
Q. Was he known to you prior to that time? A. Ihave heard of him 
prior to that time. | 
Q. You heard of him as a member of the Metropolitan Police Department 
assigned to the narcotics squad? A. John Hamilton? 
Q. Yes. 
THE COURT: You -- you were assigned. 
THE WITNESS: Yes, sir. 
BY MR. McLAUGHLIN: | 
Q. This information you received about John Hamilton was as a member 
of the Metropolitan Police Department? A. That is correct. 
Q. Assigned to the narcotics squad? A. That is correct: 
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@. And was that information that John Hamilton had been dealing in 
narcotics? A. That is correct. 

Q. Now, did you know George Hamilton prior to November 6th? A. 
Yes, sir, I have known George Hamilton. 

Q. And prior to November 6, did you know him, as a member of the 
Metropolitan Police Department assigned to the narcotics squad? A. That 
is correct. 

Q. And your previous knowledge of George Hamilton was that he was 
a dealer in narcotics? A. That is correct. 

Q. All right. Now, as you andOfficer Brewer approached 7th and T 
Streets, Northwest, what did you see? A. When we arrived at the corner of 
"th and T Street, Northwest, I observed George Hamilton hand a small 
brown package to the defendant, Simms, and I observed Simms put it in his 
pocket, in his leather coat pocket. 

Q. Allright. And after the defendant received the brown package, where 
did he go or what did he do? A. He started to break away from where he 
made contact with George Hamilton and proceeded toward -- south on 7th 
Street. 

Q. Allright. What did you do? A. Well, I got out of the cruiser and 
identified myself to the defendant and placed him under arrest. 


@. After you placed the defendant under arrest, was there any search 
made of the defendant? A. Yes, sir. Iasked the defendant what he put into 
his pocket, and he says, “Nothing."* I said, ‘Well, let's see what you have 
in your pocket, " and the defendant, himself, indicated by pulling his pocket 
a little open, and I looked in there and I put my hand in and come out with a 
small package; looked inside this package, contained some white capsules 
of powder. | 


(Government Exhibit Nos. 1 and 1-A 
were marked for identification. ) 


Q. Ishow you Government Exhibit Number 1 for identification, officer, 
and ask you if you can identify that? A. I identify that as the package. 
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Q. You identify Government's Exhibit marked for identification Number 
1as what? A. As the object taken out -- | 3 
Q. Talka little louder. A. I taken this package out of the defendant's 
leather coat pocket. | 
Q. What did that package contain at the time you took it from the defen- 
dant, Simms' pocket? A. Several white capsules of white powder. Later 
counted them and there were fifteen capsules of white powder. 
Q. On that Government Exhibit 1 marked for identifcation number 1, 
was there any Government stamps of any kind on the package ? A. No, sir. 
Q. Were there any Government stamps of any kind on the capsules? 
A. No, sir. 
Q. After you recovered that Government Exhibit Number 1 from the 
defendant, Simms, what did you do with it? A. I went back to the narcotics 
27 squad office. I conducted a preliminary field test on one of the capsules 
which indicated by a color reaction that it contained opium of -- Heroin of 
the opiate group. I put my initials, time and date on this package, and con- 
taining 15 caps. 
Q. Ishow you Government Exhibit marked for identification 1-A, and 
I want to ask you what you did, if anything, with Government Exhibit 1 with 
reference to Government Exhibit 1-A? A. After conducting a preliminary 
field test on this package -- 
Q. Government Exhibit 1. A. Exhibit 1, I put it in Government Exhibit 
1-A, which is a United States Treasury envelope, evidence envelope. I put 
the time, date and a little synopsis of what took place. oe I also took 
this and turned this over to Doctor -- ! 
Q. Government Exhibit 1-A over to whom? A. To Dodtor Butler. 
Q. At the time you turned Government Exhibit 1-A over to Doctor But- 
ler, did it contain Government Exhibit 1? A. Government Exhibit 1. 
Q. Is there any difference in Government Exhibit 1-A today then when 
you turned it over to Doctor Butler? A. There is. When I handed it over 
to Doctor Butler it was sealed, and it is open. | 
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28 Q. Now, all that you have testified to happened in the District of Colum- 
bia? A. That is correct. 

MR. McLAUGHLIN: I believe that is all I have of this witness, Your 
Honor. 

MR. KENNAHAN: Of course, I object to the admissibility of this evi- 
dence on the ground the arrest itself wasn't proper. 

THE COURT: I understand that. 

CROSS EXAMINATION 

BY MR. KENNAHAN: 

Q. Officer Krenitsky, you were the arresting officer, is that correct? 
A. That is correct. 

Q. You arrested the defendant, Simms? A. That is correct. 

Q. You had no warrant; is that correct? A. That is correct. 

Q. You did not talk to the informant yourself, did you? A. No, sir. 

Q. You, of your own personal knowledge, did not know that the infor- 
mant was reliable; is that correct ? A. No, sir, except what Officer 
Brewer told me. 

29 @. Isaid of your personal knowledge. Is it correct you didn't know 
that he was reliable or not reliable? A. I didn't know. 

@. So that your testimony is then, that you didn't know he was reliable. 
A. No. 

Q. You didn't know, even in the information that was transmitted to 
you by Officer Brewer, that Simms was going to be there; is that correct? 
A. That is correct. 

@. You had no information as to Simms of any kind? A. No, sir. 

Q.. You had no description? A. None. 

Q. You know of no unusual circumstances that required you to make an 
arrest without a warrant; is that correct? A. Well -- 

-%&THE'@OURT: Thatisfor me to decide; isn't it? 
BY MR. KENNAHAN: 
Q Well, you tell us what the circumstances were that persuaded you to 
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make an arrest of Simms without a warrant. A. The knowledge I had of this 
man known to me as "Toe" being a narcotics peddler -- | 

Q. You didn't know about Simms -- 3 

THE COURT: Wait a minute -- 

MR. McLAUGHLIN: Let him answer. 

THE COURT: Don't argue with him. 

THE WITNESS: I just know of my knowledge what "Toe" aia in the past 
as a peddler, hand some unknown object to the defendant here. I acted on that 
basis and placed the defendant under arrest. 

BY MR. KENNAHAN: 

Q. Weare not, of course, talking about the arrest of Hamilton. 

MR. McLAUGHLIN: He is talking about him. 

BY MR. KENNAHAN: ! 

Q. What do you know about Simms? | 

THE COURT: He just told you. He said he had information about Hamil - 

on and he saw Hamilton pass an object to Simms. That is all he had. 

BY MR. KENNAHAN: : 

Q. Is that the complete extent of your information? A. ‘That is correct. 

Q.. Describe how this transaction was conducted? A. When we ap- 
proached the corner, southeast corner of 7th and T Streets, Northwest, I 
observed George Hamilton hand something over to the defendant, Simms, 

here. : 

Q. What did you observe? A. A little brown package. | : 

Q. Was it extended, was it palmed, or what? A. It was extended. 

Q. Extended. A. And this man, the defendant, Simms, put this object 
in his pocket. I then got out of the cruiser, approached the defendant, identi- 
fied myself as a police officer, and placed him under arrest. 

Q. After Simms proceeded west on T Street, you called after him; i 
that correct? A. Well, Ihollered, Hey, wait, and he didn't move, he 
walked a few steps,and I told him who I was and placed him under arrest and 
asked him what he put in his pocket. | 
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Q. Even then you didn't know who he was; isn't that correct? A. Not 
until he told me his name. 

@ You asked for identification at that point? A. Iasked who he was 
and he told me his name, and the name was familiar to me. 

Q. k was familiar to you? A. Yes, sir. 

32 Q.- Where was it familiar; how was it familiar to you? Before you 
testified you had no knowledge of Simms. A. As to him being on the corner 
I had no knowledge, no. But, from prior occasions I had samething to do. 
prior in 1957 -- Iand Officer Brewer did talk to the defendant on May 20, 
1957, to be exact. 

Q. The testimony at the last hearing was that Officer Brewer had no 
contact with the defendant, Simms, since 1953, and that is in the record of 
a hearing. That is all, officer. 

THE COURT: That is all. Step down. 

MR. McLAUGHLIN: Doctor Butler. 

THE COURT: He concedes it is Heroin. 


MR. McLAUGHLIN: He concedes that Government Exhibit marked for : 
identification Number 1 -- 

THE COURT: Iasked him if he conceded that Heroin was taken off of 
Simms. 


MR. McLAUGHLIN: Well, he will stipulate that if Doctor Butler was 
called he would testify he received Government Exhibit marked for identifica- 
tion Number 1 from Officer Krenitsky and it contained capsules contajning 
a white powder -- 

THE COURT: Yes. His position is a legal one, that he had no probable 
cause to search him. 

MR. McLAUGHLIN: Ioffer Government Exhibit Number 1 and rest 
the Government's case. 

THE COURT: Very well. 


(Government's Exhibit No. 1 was re- 
ceived in evidence. ) 
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THE COURT: What evidence do we have that he purchased narcotics ? 
MR. McLAUGHLIN: This defendant? he | 
THE COURT: Yes. 
MR. McLAUGHLIN: Well, he is charged with possession, and -- 
THE COURT: Is that the section that says the possessicn is prima 


facie evidence that he purchased it? 
MR. McLAUGHLIN: Yes, Your Honor. I think it is the erazier case. 
THE COURT: I mean, is it in -- all Ithought was that the absence of 
tax stamps was prima facie evidence of a violation. | 
MR. McLAUGHLIN: Yes, found on his possession. Yes, Your Honor. 


THE COURT: All right. } | 

MR. KENNAHAN: Your Honor, our position is simply this: 

Simms was arrested on the information of an unidentified informer, 
which information was not first checked out to make some determination as 

34 to its reliability, and , that Simms himself was not the punjece of the 
information. 

We are not questioning the arrests that were made of Hamilton -- either 
Hamilton, or Polly Brown, who was another party there. The only point 
that we are raising is the propriety of the arrest of Simms. | 

The chemical analyses which appear in the indictment show that a cer- 
tain drug was taken from Hamilton, the chemical content of which is different 
from the drug and the chemical content taken from Simms. And there is 
nothing in the indictment or in the record to show that Hamilton had in his 
possession the type of drug that it has been alleged was passed to Simms. 
The defense position is not that Simms did not have drugs, but that he had 
gotten them from another source, at a time prior to this occurrence. 

THE COURT: What is that again? Your position is what? 

MR. KENNAHAN: Not that he had gotten them from Simms -- I'm 
sorry -- not that he had gotten them from eee but that he had gotten 
them from some other source. = 

THE COURT: Then he is guilty; isn't he? : 
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MR. KENNAHAN: He is not guilty of what is alleged here, that there 
was a passing. 

THE COURT: Any possession is sufficient for guilt,, regardless of 
where he got it. 

MR. KENNAHAN: HE Simms is guilty, if he is, all we are saying, that 
he be arrested in the proper fashion, and not the way it was done here. 

THE COURT: All right. 

MR. KENNAHAN: Now, further, in our memorandum to Judge Young- 
dahl we relied on United States versus Castle, which is very closely in 
point with this case. Judge Youngdahl, after considering the memorandum, 
denied the motion and wrote another memorandum and directed it to defense 
counsel's attention, and there he relies on the recent Supreme Court case, 
Draper versus United States, and then cases decided by our Court of Appeals, 
Kancso versus United States, and one other which I have in my file, but 
which are all distinguishable from the case here because in those cases the 
party who was arrested was, in fact, the party who was the subject of the tip, 
in each one of them. Here, the party arrested, Defendant Simms, was not 
the subject of the tip, no information was had on Simms, no description had 
been given of Simms, and we don't even know of the reliability of the informer, 
and moreover, the arresting officer had not even had the slightest contact 
with the informer, and at the time he went to the corner of 7th and T, did not 
have the remotest information as to Simms; none whatever. As to Simms it 
was purely exploratory, 2 fishing expedition, and that, basicly and simply, 
is the position the defense takes. 

THE COURT: Motion to suppress is denied. Have you any evidence 
to put on? 

MR. KENNAHAN: No, Your Honor. 

THE COURT: Let the defendant stand up. 

(Defendant stood. ) 


THE COURT: The Court finds you guilty on both counts. 
* *« * * *&©* © *& * 





49 
[Filed February 9, 1959] 

On this 9th day of February 1959 came the attorney of the » United States; 
the defendant in proper person and by counsel, John Kennaham, Esq. ; where- 
upon the defendant waives his right to trial by jury and trial by Court is be- 
gun; and thereupon after hearing the evidence, and arguments of counsel, 
the Court finds the defendant to be guilty as charged. ! 

The case is referred to the Probation Officer of the Court and the de- 
fendant is remanded to the District Jail. 

By direction of 
EDW. M. CURRAN 


Presiding Judge 
Criminal Court #3 


Present: | 
United States Attorney HARRY M. HULL, Clerk 


By A. McLaughlin By 
Assistant United States Attorney Deputy Clerk 


B. Williamson 
Official Reporter 


[Filed March 18, 1959] 
JUDGMENT AND COMMITMENT ! 
On this 13th day of March, 1959, came the attorney for the government 
and the defendant appeared in person and by counsel, John Kennehan, Esq. 
IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a finding of guilty of the offense of 3 
VIO. Title 26, Sec. 4704a, U. S. Code; | 
Title 21, Sec. 174, U. 8. Code : 
As charged, and the Court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, and no sufficient 


cause to the contrary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the custody 
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of the Attorney General or his authorized representative for imprisonment 
for a period of 
Ten (10) years 
IT IS ORDERED that the Vlerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 


/s/ Edward M. Curran 
United States District Judge. 


The Court recommends commitment to: Lexington, Ky. 


ES 
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carly afternsen valle wilking hone fren his place of wrk ws | 3 
ee 
aE 
pietriet of delmbia. € SA. 5, 15 >. tile cureute to 
hone, appellant passed om the sidewalk George and John & tite 
xapun mareoties Gealers, then under surveliiance by the pailes | 
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1. the District Court exred in finding that the 
had peobeble couse to arrest appellant without a warrent 
in finding that his arrest wes lavful. : 
2. The Disteiet Court exzed in finding that the 
of appeliant was 4 lawful. search. : 
3. the Distelet Court exred in denying appetiont’s 
to suppress evidence odtaines without a warrant. 
4. The Disteict Court exred in denying appetiant’s 
to smugness videnes,steniand by mesns of-s cena of 
& pergon. 
3. the District court erred in not requiring the 
te diveige the name of its informer. 
6. qhe District Court erred in its understanding of 


fects presented in the preteial notion te. suppress. , 
Te ‘que Disteiet Court eumitteds reversthie erres. ‘ 
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| ae The authority of a potice officer te sexest 
tenet 6 aces sen mat be camping 0 Anca 
| peroens geipcidentalay coming inte contact wish another wie 4s 


| qubject of a tip of 0 polise infernes. 
| 3. An arrest without a warzent by 0 police officer 


ust be besed upon nore than mese suspicion. 

3. ‘The arresting efficer did mot have probable conse 
ge believe thet appetiaat was guilty of committing © felony, sat, 
therefore, his arsest and search of eppeliant without o warrant 
was iliegsi. 

4. The accest of a person without a warsent, dy % 
police officer, is not valié in the sbeence of cireunstenses 


constituting en emez gency. 
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= Se af an ecxest is itlegel the subsequent seareh is 


| whch appetiant’s conviction may be legally custained. 
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k. ‘TES ARRESTING COPTCMR LACKED PROMAMLE CAUSE 3D ABREST AND 
| SRARCE APPELLANT WEXHOUE 4 WARRANT. eee 

| : “Ihe rule of law seletive te the sutheity of 2 polices 
efficer to make an asrest without o wassent hes been recently 
ee eh ak ee 
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thn tevtimey ont evidenen dereiage An ten Biattet Be: 
court is setaity Darren wt say fects Sn cieemetenres veieh wld a 


———— er A.\ 
| de The rececd is clear that the arresting offi 
astnbidnigsadiiostia machacne aasiesioaten 
provides with no infeener's tiy of any hind waetssever invetving 
eppeitent ¢ JA. 1, £, 10,33, 44, 12°34 There was) testinay given by 
the arresting officer to indicate that sppeliant was invalves in 
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| 956 We S. 460, 4547 Resnegery, Wplses Beaten, 330 U. Ss. 160, 175. 
“the proposition that daze suspicion does not meet the stendard 
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tnfeeustion on appeliont and bed uo persons! knotetge of hin 
TA. 8,44 > 
What does the testineny reveal relative te the 
of the arresting officer? 1% cevenis only that the 
officer saw Hanilten “hand senething to defendant Sinns” 
TA: 6 >. This “seucthing™ is variously described 
C TAC. +s Ma meal Reem envelope" (ZF. 
\ 9s amd Seow sbjeee™ =A. 36-37 > 
It is strongly urged that on thie ebecrvation alone, 
the record revealing sothing more, the arresting officer ¢id 
have cessouable grounés to believe that appelisat veo ves on 
way hone had cumitted ox was engeged in s felony. the mere 
, in absense of any infurestion selative te appellant 
0 be said te justify a sencenstée belief thet ot the tine 
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| erage not in theis sciginal package and sot foo the origin? 
| stamped peckage, or that he hed facilites the conecsinent und 
| gale of 0 uagcotic drug after such drug had Been inperted, with 
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| Rven sareotios peddlers such as Hemiiton desl in 
1ife’s ordinacy commonplace, pexfectiy lawful transections. 
foce, even if “senething™ were passed by Heniiten te appeitent 
as 0 key, of money or matches, Such 8 cenciusion is perfectly —| 
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wes water police surveillance. Sut even aseming goed faith in 
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tn ae net tn ey tae eng ence 

In its effort to estaviich the existence of probable 
cme ae premeo te prtal aten t egpen at on 
| eetet attempted to establish that an encsgency situation required 
lee oe eek Dees the teatineny estanliam 
| auch an emargeney aituation? Let the xecord speak for itself. 
| rae fottestog 1s the eventing séfieer’e sentineny on se notion 


| to eupprese: 
| Q at the tine that you mode your sxtest, was the 
| datecatant Sioas in fiigate Was he oa his way anywhere? Was he 
| suming from the police? Was he leaving the jurisdiction? 
A When I placed hin under arrest, be did atart 
| exay, south oa 7th Strent, in the vicinity of Ten and 7. 
Q ‘He was merely walking amy? 
A Welking eway frou @ group of sen. 
Q Walking down the street? | 
& That is right. ; 
@ Mathing wa f street, sectiewet, in the eietatey 
| of the intersection with 7te steest? ! 
A Wall, Just sound the comer, hending south on 
| Tem stneet. ( JA. 9 aa | 
| At the trial the following testineay wie gives by the 
| aesesting offices: | 
a 
JOSEPH D. ae after bins is that coczect? | 
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wooowase moe A Well, I Rellered, “Hey, wait," and he dida’t neve, 
ee ee | 
xem poems ce ohcanes eae mee ies me: amen Oe ? 
Therefore it appears that tae gevermecnt’s energency 
| situation was that eppetiont walked dm the ateent. and in the 
‘dizection from whieh the police had come. 

| The encrgenty situstion justifying on arrest without 


| warrant aust meet a steictustandard than the ome revesiod by 
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That test has deen well expressed in Negpemeld Ye. 
wnigh wns quoted with approval by Judge 
Yeungtahl in Bo Ss Vs Gusts, 238 F. Supp. 4362 | 
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pissed io ibiha wit Gases wii, 
reveals seither compelling ressons nor exceytional circumstances. 

It is manifest fren o reading of the entize recece 
that the arrest of appelisat without © warrant lacked probable 
couse as that test hes been enteblished by ur Courts. Tus the | 
exrest waa illegal and the subsequent search was illegai. | 
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Im & coliequy between th trial jedge and defense 
| qpumect, the teiah judge states that guy nessousion is sufficient 
oo see apnea only ee ee et 
of where he got the narcotic drugs. 

the section of the remand safenses te fotimes 
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WR, KENOUHANs ERS ESOL 

| 2m eoezy —- apgAilas De Red gotten then fron Meniiten, Dut met 
| na ned gotten then fren cone other source (sie). 

| ‘Tis COURT: then he is guilty: isn't he? 

| HR, KDUNMAR: Be Ae not guilty of vast is siteged 

| Mores thet there wes & penning. 3 . 

y 7s COURT: au ponecsion $0 eutticiaat for enti, 
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way 10 was Gene howe. ( TA. 40-4% eae LS RES SG ae aaa 
Mebifestiy the statenent of the cotet. Sutge tamed | 
| que nu, ‘The goverment’s ence is thet the epyetiont i1iteitiy | 
| geantved maceutia deuge fen Gounge Renittent At wes un the toate 
| of euch teenenission allegedly vbcerves ty the arresting ffiowr 
ae aaah Snes seen | 
| | 
cata sm caret on te tale of posnaten ste, ent tae 
? saa quite 62 eqyettans vn ths counges ugoiast bin. at de ciens | 
aise that the guverment’s case is susteinet enly if there de 
rensensbic certainty thet tere wis s tsonsastion betwen 





wcanapons, At is reapectfully autitted tat the 
Jodgnent of Gaerection be reversed and that the case be renanded 
to the bistrict Court with instructions to enter a judgeent sf 


acquittal on ali counts of the indicteent in fuver of appeiiast. 
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Summary of Argument. 
I. Reliable Information, Personal Observations, And Personal 
Knowledge Of Co-defendant’s Previous Narcotic History 
Gave Police Officers Probable Cause To Arrest Appellant 
Without A Warrant For Violation Of Narcotic Laws, And 
Ensuing Search And Seizure Made Incidental To This Valid 


II. Inasmuch As The Government Proved Beyond A Reasonable 
Doubt That Appellant Was In Possession Of Fifteen Un- 
stamped Capsules Of Heroin When Lawfully Arrested, The 
Action Of The Trial Court In Finding Appellant Guilty 
As Charged Was Clearly Proper......-.---------------- 
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QUESTIONS PRESENTED 


Where the record discloses that two police officers, assigned 
to the Narcotics Squad and operating as partners in the vicin- 
ity of the 1800 block of 9th Street NW., receive detailed 
information from a reliable informant that two known nar- 
cotics dealers are selling narcotics in the public streets at the 
intersection of 7th and T Streets NW., in the District of 
Columbia, and, upon receiving this information, the officers 
proceed directly to the intersection where they immediately 
observe one of the known narcotic dealers pass a brown enve- 
lope to appellant, walking alongside the dealer, who straight- 
away puts it in his coat pocket, turns and proceeds in the 
opposite direction, and after his forthwith arrest the envelope 
is found to contain illegal narcotics, in the opinion of the 
appellee, the following questions are presented: 

1. Was not the trial court’s denial of appellant’s motions 
to suppress the illegal narcotics obtained by a search inci- 
dental to a valid arrest based on ample probable cause 
eminently proper? 

2. Was not the action of the trial court in finding appellant 
guilty as charged plainly correct, inasmuch as the Govern- 
ment proved beyond a reasonable doubt that appellant was 
in possession of fifteen unstamped capsules of heroin when 
lawfully arrested? 
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OR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15057 


IrnvING SIMMS, APPELLANT 
v. 
Unrrep Srates of AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTEESTATEMENT OF THE CASE 


In 2 four-count indictment filed in District Court on Decem- 
ber 2, 1958, appellant and another were individually charged 
with violations of 26 U.S.C. § 4704(a) and 21 U.S.C. § 174? 
(J.A. 2). Upon arraignment on December 5, 1958, he 
entered a plea of not guilty (J.A. 2). On January 6, 1959, 
appellant filed a motion to suppress evidence accompanied by 
an affidavit of standing, which was heard, argued, and taken 
under advisement by Judge Youngdahl on January 16, 1959 
({J.A. 3,25). An order and memorandum in support thereof, 
denying their motion to suppress was filed by Judge Young- 
dahl on January 30, 1959 (J.A. 29-30). Upon waiver of trial 
by jury on February 9, 1959, appellant’s cause came on to be 
heard before Judge Curran and he was found guilty as charged 
(J.A. 48). An information having been filed as to a previ- 
ous conviction, on March 13, 1959, he was sentenced to a term 
of imprisonment for a period of ten years (J.A. 50). Judg- 


The other defendant charged was George Hamilton, who pleaded guilty 
to Count I of the indictment on February 9, 1959. 


(1) 
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ment and commitment was filed on March 18, 1959 (J.A. 
49). Appellant’s application for leave to proceed on appeal 
in forma pauperis was filed and granted on March 23, 1959. 
Officer Irvin W. Brewer testified that he was. a member of the 
Metropolitan Police Department assigned to the Narcotics 
Squad; that at about 3:10 P.M. on November 6, 1958, in the 
vicinity of the 1800 block on 9th Street NW., in the District 
of Columbia, he and his partner, Officer Krenitsky, met an in- 
formant (J.A. 33); that this informant’s information had 
proved reliable to Officer Brewer in another narcotics case 
(J.A. 33) ; that this informant told Officer Brewer that “Plutoe” 
and “Blue,” who was in a wheelchair, were: selling narcotics 
on the southeast corner of 7th and T Streets NW. (J.A. 33); 
that he knew “Plutoe” to be George Hamilton and “Blue” to 
be John Hamilton; that the officers went “directly” to 7th and 
T Streets NW. and observed “Plutoe” pushing “Blue” in a 
wheelchair (J.A. 34); that he knew “Plutoe” to be a seller of 
narcotics prior to November 6, 1958, since he had previously 
arrested him; that he knew “Blue” as a dealer in narcotics 
prior to November 6, 1958 (J.A. 34-35); that the Narcotics 
Squad was conducting an investigation at the time in which 
“Blue” was involved (J.A. 35); that when he observed “Plu- 
toe” pushing “Blue” in the wheelchair he saw a brown en- 
velope being passed by “Plutoe” to appellant who was walking 
alongside the wheelchair (J.A. 35); that he knew appellant 
had been previously arrested and charged with a violation of 
the Harrison Narcotics Act (J.A. 35); and that Officers Kre- 
nitsky actually arrested appellant (J-A. 36). Upon. cross-ex- 
amination Officer Brewer testified that at the time he observed 
appellant he had just received the package and was turning 
around and walking south on 7th Street NW. (J.A. 37). 
Officer Metro Krenitsky corroborated Brewer’s testimony to 
the effect that he overheard the informant tell Officer Brewer 
that “Toe” and “Stumbling Blue,” who was in a wheelchair, 
had narcotics in their possession and were selling the same in 
the vicinity of 7th and T Streets NW. (J-A. 40); that they 
went to 7th and T Streets “immediately” (J-A. 41); that he 
knew “Joe” to be a dealer in narcotics prior to November 6, 
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1958 (J.-A. 42); that he knew “Blue” to be a member of the 
Metropolitan Police Department, assigned to the Narcotics 
Squad prior to this time; that he observed “Plutoe” hand a 
- gmall brown package to appellant, which he put in his leather 
coat pocket (J.A. 42); that after appellant received the brown 
package and proceeded South on 7th Street, he got out of the 
cruiser, identified himself and placed appellant under arrest 
(J.A. 42); that upon asking what appellant had in his pocket 
and receiving a negative answer, Officer Krenitsky put his 
hand in appellant’s pocket and came out with the brown pack- 
age; that subsequent to the arrest in the Narcotics Squad 
Office, he ran a preliminary field test on the unstamped con- 
tents of the package, that is, fifteen capsules of white powder, 
the results of which indicated heroin of the opiate group (J-A. 
43). Appellant, having conceded that the contents of the 
package contained heroin and not having objected to its ad- 
mission into evidence, moved for a judgment of acquittal, 
which was denied (J.A. 46, 48). Thereupon, he rested his 
case and judgment of guilty was entered (J.A. 48). 


STATUTES AND RULES INVOLVED 


‘Constitution of the United States of America, Article IV, 
provides: 


The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no war- 
rants shall issue, but upon probable cause, supported 
by oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be 
seized. 

Title 4, District of Columbia Code, Section 140 (1951), 
provides: 

Arrests without warrant. The several members of 
the police force shall have power and authority to im- 
mediately arrest, without warrant, and to take into cus- 
tody any person who shall commit, or threaten or 
attempt to commit in the presence of such member, or 





4 


within his view, any breach of the peace or offense di- 
rectly prohibited by Act of Congress, or by any law or 
ordinance in force in the District. * * * 


Title 21, United States Code, Section 174, provides: 


Same; penalty; evidence. Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or juris- 
diction, contrary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being 
imported or brought into the United States contrary to 
law, or conspires to commit any of such acts in violation 
of the laws of the United States, shall be imprisoned 
not less than five or more than twenty years and, in ad- 
dition, may be fined not more than $20,000. For a sec- 
ond or subsequent offense (as determined under section 
7237(c) of the Internal Revenue Code of 1954), the 
offender shall be imprisoned not less than ten or more 
than forty years and, in addition, may be fined not more 
than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction of 
the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. (Asamended July 18, 1956, ch. 629, title I, § 105, 
70 Stat. 570.) 


Title 26, United States Code (Supp. V), Section 7607, 70 
Stat. 570, provides in part: 


The Commissioner * * * and agents, of the Bureau 
of Narcotics * * * may— 
& e * ae * 


(2) Make arrests without warrant for violations of 
any law of the United States relating to narcotic drugs 





5 


* * * where the violation is committed in the presence 
of the person making the arrest or where such person 
has reasonable grounds to believe that the person tobe 
arrested has committed or is committing such violation. 
Title 26, United States Code, Section 4704(a), provides: 
General requirement. It shall be unlawful for any 
person to purchase, sell, dispense, or distribute nar- — 
cotic drugs except in the original stamped package or 
from the original stamped package; and the absence of 
appropriate tax paid stamps from narcotic drugs shall 
be prima facie evidence of a violation of this subsection 
by the person in whose possession the same may be 
found. 
Federal Rules of Criminal Procedure, Rule 41(e), pro- 
vides: 


Motion for Return of Property and to Suppress Evi- 
dence. A person aggrieved by an unlawful search and 
seizure may move the district court for the district in 
which the property was seized for the return of the 


property and to suppress for use as evidence anything 
so obtained on the ground that (1) the property was 
illegally seized without warrant, or (2) the warrant is 
insufficient on its face, or (3) the property seized is not 
that described in the warrant, or (4) there was not prob- 
able cause for believing the existence of the grounds on 
which the warrant was issued, or (5) the warrant was 
illegally executed. The judge shall receive evidence on 
any issue of the fact necessary to the decision of the 
motion. If the motion is granted the property shall 
be restored unless otherwise subject to lawful detention 
and it shall not be admissible in evidence may also be 
made in the district where the trial is to be had. The 
motion shall be made before trial or hearing unless 
opportunity therefor did not exist or the defendant was 
not aware of the grounds for the motion, but the court 
in its discretion may entertain the motion at the trial 
or hearing. 
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SUMMARY OF ARGUMENT Koes 


cers probable cause to arrest appellant without a warrant for 
violation of narcotic laws. Ensuing search and seizure made 
incidental to the arrest was valid. Therefore, denial by the 
trial court of appellant’s motion to suppress was eminently 
proper. 

The Government proved beyond a reasonable doubt that 
appellant was in possession of fifteen unstamped capsules of 
heroin when lawfully arrested. Appellant did not put forth 
‘any evidence to rebut the statutory presumptions under i 
he was charged. The trial court, therefore, acted properly in 
finding appellant guilty as charged. 


ARGUMENT 


L. Reliable information, personal observations and personal 
knowledge of co-defendant’s previous narcotic history gave 
police officers probable cause to arrest appellant without a 
warrant for violation of narcotic laws, and ensuing search 
and seizure made incidental to this valid arrest was lawful 


Appellant contends that the court below erred in denying 
his motions to suppress the illegal narcotics obtained by & 
search incidental to an invalid arrest based upon insufficient 
probable cause. The record discloses the contention to be 
without merit. 

Appellant’s arrest without 8 warrant was authorized by both 
federal narcotics legislation and the law of the District of Co- 
lumbia. Under 26 U.S.C. (Supp. V), $ 7607, added by § 104 
(a) of the Narcotics Control Act of 1956, 70 Stat. 570, a fed- 
eral narcotics agent may make arrests without a warrant when 
“he has reasonable grounds to believe that the person to be 
arrested has committed” a narcotics offense. In the District 
of Columbia the exigencies of law enforcement require that a 
police officer be permitted to make an arrest without » warrant 
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when he has probable. cause to believe a person has committed 
afelony.. Title4,D-CC.,§140.... 4.5. 

In taking into account the,combination of, circumstances 
which led the. trial courts to conclude that probable cause for 
narcotic arrests existed, this Court has recently affirmed several 
cases where it was alleged that there was insufficient probable 
cause for police officers to arrest.without warrants, . Young v. 
United States, —— US. App. D:-C. —,—— F. 2d —,, No. 
14,288 (decided June 4, 1959) (arrest. upon entry to defend- 
ant’s home during execution, of search warrant issued upon 
prior reliable information that home was illicit narcotics sup- 
ply center held valid); Jackson v. United States, —— US. 
App. D.C. ——, —— F..2d ——, No. 14,489 (decided Febru- 
ary 26, 1959) (arrest in the public street as a result of detailed 
information received by telephone from a reliable informant 
fifteen minutes beforehand held lawful; Barbour. v.. United 
States, —— US. App. D.C. —, —— F. 2d ——,, No. 14,692 
(decided February 19, 1959) (arrest. upon entry to premises 
for which search warrant had been issued based upon prior 
reliable information that premises and defendant were involved 
in illegal narcotic sales held proper); Green v. United States, 
— US. App. D.C. —, 259 F. 2d 180, (1958) (arrest for 
the misdemeanor of attempt unlawful entry committed in 
the officers’ presence as a result of defendant's flight from 
lawful police interrogation and his consequent attempt to 
invade the household of another held lawful). 

- Also, earlier this year, the Supreme Court in the case of 
Draper v. United States, 358 US. 307 (1959), rejected. a simi- 
lar contention as appellant urges in the instant case that the 
information received by the arresting officer was insufficient to 
show probable cause and reasonable grounds to justify arrest 
without a warrant. In the Draper case narcotic agent Marsh 
was told by an informant, who had always furnished reliable 
and accurate information as a “special employee” of the Bu- 
reau of Narcotics at Denver, that the defendant, who was un- 
known to Marsh, had gone to Chicago, that he was going to 
bring back three ounces of heroin, and that. he would return 
to Denver by train either on. the morning of, the eighth or 
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ninth of September. The informant gave & detailed physical 
description of the defendant and of the clothing he was wear- 
ing, and said that he would be carrying & “tan zipper bag”, and 
habitually “walked real fast.” Agent Marsh and another 
watched for the defendant at the Denver Union Station on the 
morning of September 8, 1957, but he did not appear. Taking 
up their stations again on the morning of September 9, they 
observed an individual, having the exact physical attributes 
‘and wearing the precise clothing described by the informant, 
alight from an incoming Chicago train and start walking “fast” 
toward the exit. He was carrying a tan zipper bag in his right 
hand and the left was thrust in his raincoat pocket. Acting 
upon this information received from this reliable informant 
they arrested him and found two “envelopes containing 
heroin” clutched in his lefthand raincoat pocket and a syringe 
in the tan zipper bag. 

The Supreme Court, in holding that the arrest was lawful, 
and the subsequent search and seizure, having been made inci- 
dent to the lawful arrest was likewise valid, stated at p. 312: 

“The information given to narcotic agent Marsh ‘by 
‘special employee’ Hereford may have been hearsay to 
Marsh, but coming from one employed for that purpose 
and whose information had always been found accurate 
and reliable, it is clear that Marsh would have been 
derelict in his duties had he not pursued it. And when, 
in pursuing that information, he saw & man, having the 
exact physical attributes and wearing the precise cloth- 
ing and carrying the tan zipper bag that Hereford had 
described, alight from one of the very trains from the. 
very place stated by Hereford and start to walk at a 
‘fast? pace toward the station exit, Marsh had personally 
verified every facet of the information given him by 
Hereford except whether petitioner had accomplished 
his mission and had the three ounces of heroin on his 
person or in his bag. And surely, with every other bit 
of Hereford’s information being thus personally verified, 
Marsh had ‘reasonable grounds’ to believe that the re- 
maining unverified bit of Hereford’s information—that 
Draper would have the heroin with him—was likewise 
true.” 
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“In dealing with probable cause, * * * as the very name 
implies, we deal with probabilities. These are not technical ; 
they are the factual and practical consideration of everyday: 
life on which reasonable and prudent men, not legal techni- 
cians, act.’ Brinegar v. United States, supra, at 175. Proba- 
ble cause exists where ‘the facts and circumstances within [the 
arresting officers’} knowledge and of which they had reason- 
ably trustworthy information [are] sufficient in themselves to 
warrant a man of reasonable caution in the belief that’ an 
offense has been or is being committed. Carroll v. United 
States, 267 U.S. 132, 162 (and cases cited at footnote 5).” 
Would not Officers Krenitsky and Brewer have been derelict 
in their duties had they not pursued the information received 
from Officer Brewer’s informant? 

The informant, whose information had proved reliable to 
Officer Brewer in another narcotics case, related to Officer 
Brewer in Officer Krenitsky’s presence that “Plutoe,” known to 
both officers as George Hamilton and as a dealer in narcotics, 
and “Blue,” known to both officers as John Hamilton and also 
engaged in narcotics activities, were selling narcotics on the 
southeast corner of 7th and T Streets NW. This informant 
further told Officer Brewer that “Plutoe” was pushing “Blue” 
in a wheelchair. As a result of this information the officers 
preceeded directly to the location described and upon arrival 
immediately observed “Plutoe,” as he was pushing “Blue” in 
the wheelchair, hand a small brown package to the appellant, 
who, put the package in his leather coat pocket, turned and 
proceeded in the opposite direction. Furthermore, upon in- 
terrogation by Officer Krenitsky as to what appellant had in 
his pocket, he denied he had anything. Arrest followed and 
the brown package was found to contain heroin in violation 
of the statutes under which he was convicted. Have not the 
officers here in this ease as in Draper, supra, verified every facet 
of the information given to them by Officer Brewer’s inform- 
ant, except. whether “Plutoe” and “Blue” were selling narcot- 
ics? Having personally verified every other bit of information, 
the officers had probable cause to believe that the remaining 
unverified bit of the informant’s information—that “Plutoe” 
and “Blue” were engaged.in selling narcotics was likewise true. 
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The 

“Piutoe” and “Blue.” : 

appellant’s own actions at the scene forged this last link in the - 

chain of circumstances that led to the arrest. - qe 
Appellant contends that the evidence should have been sup- 
pressed by the trial court, alleging that it was illegally seized. 

The-record does not support this contention. “Tt was taken 

directly from appellant’s person during a'search made incident 

to a lawful arrest based on ample probable cause. 

IL Inasmuch as the Government proved beyond a reasonable 
doubt that appellant was in possession of fifteen unstamped 
capsules of heroin when lawfully. arrested, the action of 
the trial court in finding appellant guilty as charged was 
clearly proper 
Appellant alleges that, upon consideration of the evidence 

adduced at trial, the court below committed reversible error in 

finding appellant guilty as charged. Appellee contends that 
the trial court’s finding of guilt was plainly correct in that the 
government proved’ beyond s reasonable doubt that appellant 


was in possession of fifteen unstamped capsules of heroin when 


based on ample probable cause. 


* Count Three (J.A. 2). 
* Count Four (J.A. 2). 
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Officer Krenitsky further testified that there were no govern- 
ment stamps of any kind either on the package containing 
the fifteen capsules nor on the capsules themselves (J.-A. 42). 
Counsel for appellant in this court below conceded that gov- 
ernment’s Exhibit No. 1, which held the fifteen capsules, con-.. 
tained heroin (J.-A. 46).- pes 

Under Count three of the indictment, the absence of appro- 
priate tax paid stamps from the narcotic drug was prima facie 
evidence of a violation of Title 26 U.S.C. Section 4704(a) by. 
appellant in whose possession the fifteen capsules were found. 
Under Count four, his possession of the fifteen capsules was 
deemed sufficient evidence to authorize conviction.» Title 21° 
U.S.C. Section 174. Since appellant made no effort to contro- 
vert the government’s evidence of his possession of the nar- 
cotic drug in question, the trial court acted properly in finding 
him guilty as charged. The evidence, therefore, sustains the 
conviction, the judgment and the mandatory minimum. sen- 
tence of ten years for a two-time narcotic offender. 


CONCLUSION 
Wherefore, it is respectfully submitted that the judgment 


of the District Court be affirmed. 





